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I. STATEMENT OF INTEREST OF AMICUS CURIAE 

 After a century and a half, it is time to focus on the degree of the 

healthcare provided rather than the degree of the healthcare provider.  For the 

past 150 years, nurse anesthetists have provided quality anesthesia care 

throughout the United States, including in New Hampshire.  

Nurse anesthetists were the first professional group in the United States to 

provide anesthesia care.  Since their origins on Civil War battlefields, nurse 

anesthetists have grown into a professional clinical group responsible for 

providing more than 45 million anesthetics annually. 

Since 1931, AANA has been the single national professional 

association exclusively for nurse anesthetists and student nurse anesthetists.  

AANA represents more than 54,000 nurse anesthetists (including CRNAs 

and student nurse anesthetists).  As a national forum for CRNAs, AANA 

works with its members to develop health care policy initiatives that improve 

the delivery of safe and efficient anesthesia care.  AANA also serves its 

patient populations by fostering an adequate supply of highly-trained and 

experienced nurse anesthetists. 

Due to CRNAs’ extensive education, training, and expertise, their 

modern scope of practice is broad, encompassing many responsibilities, 

including performing and documenting pre-anesthetic assessments; 

developing and implementing anesthetic plans; initiating anesthetic 

techniques; selecting, obtaining, and administering anesthetics; maintaining 

patient airways; discharging patients from post-anesthesia care; and 

implementing acute and chronic pain-management modalities.  
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CRNAs’ specialized education and training allows them to provide these 

services independently without physician supervision.   

CRNAs are thus qualified to practice in every setting where anesthesia 

is delivered, including hospital surgical suites; obstetrical delivery rooms; 

critical access hospitals; ambulatory surgical centers; the offices of dentists, 

podiatrists, ophthalmologists, plastic surgeons, and pain management 

specialists; and U.S. military, Public Health Services, and Department of 

Veterans Affairs healthcare facilities.  CRNAs are also the sole anesthesia 

providers on forward surgical teams.  CRNAs are particularly essential to 

New Hampshirites’ health and welfare, because without CRNAs many 

communities around the state would be unable to meet demand for anesthesia 

services.  See App. 85 (Letter from Gov. Jeanne Shaheen, STATE OF NEW 

HAMPSHIRE, to Hon. Thomas Scully, Administrator, CENTERS FOR 

MEDICARE AND MEDICAID SERVICES (June 11, 2002) (hereinafter, “Gov. 

Shaheen Letter”)  (explaining that, if CRNAs cannot practice independently, 

it “may severely limit the ability of rural hospitals to treat emergencies and 

provide other services that require anesthesia care.”)). 

AANA, for its part, frequently advises on matters affecting CRNAs 

before courts, legislatures, and regulatory bodies.  AANA has a long history 

of supporting regulations and state actions that increase patient access to 

quality care and support CRNAs’ freedom to practice.  As part of its 

advocacy efforts, AANA promotes public awareness of CRNAs as experts 

in anesthesiology who are qualified to administer anesthesia without 

physician supervision.  Furthering this public understanding allows CRNAs 

to utilize the full extent of their education, training, and expertise. 
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The BOM’s Declaratory Ruling directly interferes with CRNAs’ 

freedom to practice.  AANA submits this amicus curiae brief in support of 

the Petitioner because the BOM’s Declaratory Ruling will negatively impact 

CRNAs and the patient populations they serve.  The BOM’s Declaratory 

Ruling is representative of a disturbing trend of medical boards 

inappropriately attempting to regulate nursing professionals.  Many New 

Hampshirites lack access to anesthesia providers, and CRNAs play a 

fundamental role in providing anesthesia care to underserved populations.  

Promoting public awareness of the full extent of CRNAs’ education, training, 

and expertise is, therefore, in the best interest of New Hampshire’s citizens. 

II. INTRODUCTION 

CRNAs are proud nurses—they do not equate themselves to 

physicians—and the alternate descriptor “nurse anesthesiologist” does 

nothing to change that.  The notion that the descriptor will cause widespread 

confusion strains credulity, because, for the avoidance of all doubt, it begins 

with the word “nurse.” 

One cannot overstate, moreover, the descriptor’s importance:  

it normalizes public understanding of CRNAs as independent providers of 

anesthesia who are experts in anesthesiology.  The title “nurse anesthetist” 

alone does not sufficiently differentiate CRNAs, because anesthesiology 

assistants (“AAs”) have begun to refer to themselves as “anesthetists,” in 

part, necessitating additional clarification.  AAs do not have CRNAs’ 

education, training, or experience; but because they use the descriptor 

“anesthetist,” they are inaccurately claiming to administer care on equal 

footing with CRNAs. 
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The descriptor “nurse anesthesiologist,” therefore, clarifies CRNAs’ 

educational attainment and expertise in anesthesiology.  Permissible use of 

the descriptor—which does not replace the accepted title “nurse 

anesthetist”—allows CRNAs to achieve professional and regulatory 

recognition, bringing clarity and understanding to the CRNA’s role.  A recent 

article chronicling a front-line CRNA’s battle against COVID-19 

demonstrates the need for clarification of this important issue. 

Derrick Smith, a CRNA at a New York City hospital, made headlines 

when he reported a patient’s last words before intubation:  “Who’s going to 

pay for it?”  App. 86 (Rhea Mahbubani, A New York nurse laments his 

coronavirus patient’s last words before intubation: ‘Who’s going to pay for 

it?’, BUSINESS INSIDER (Apr. 8, 2020, 2:23 PM)).  The story “originally 

referred to Smith as an anesthesiologist,” prompting the publisher to issue a 

“correction.”  (Id. at App. 97.)  But the “correction” entailed changing the 

headline to read a “New York nurse,” minimizing Mr. Smith’s educational 

attainment and professional skills.  (Id. at App. 86 (emphasis added).) 

Indeed, as a CRNA, identifying Mr. Smith as “a nurse” fails to reflect 

or acknowledge that he is an authority on anesthesia and anesthetics, the very 

skill that necessitated his provision of care to this critically-ill patient.  

And, although the descriptor “nurse anesthesiologist” easily resolves this 

ambiguity, non-nursing entities, such as the BOM and the Societies, oppose 

it.  Try as they might, however, these entities have no authority to regulate 

nursing practice.  For at least three reasons, the BOM’s attempt to suppress 

the descriptor “nurse anesthesiologist” fails. 

First, the Declaratory Ruling unlawfully restricts constitutionally-

protected commercial speech.  The BOM cannot show that the descriptor is 
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“potentially misleading,” because it did not even develop an evidentiary 

record; nor can it show that—as a matter of law—the descriptor is inherently 

misleading.  For those reasons alone, the Declaratory Ruling is 

unconstitutional.  Second, the BOM’s administrative meddling exceeds its 

grant of authority under New Hampshire law.  Because the BOM did not 

have authority to issue the Declaratory Ruling, it has no legal effect.  

And, third, the term “anesthesiologist” is not subject to trademark or other 

legal protection. For these reasons, and those advanced by the Petitioner, 

AANA respectfully requests that the Court vacate the BOM’s Declaratory 

Ruling and confirm that the BON has the exclusive right to regulate its 

licensees. 

III. BACKGROUND 

A. Anesthesiology’s Historical Origins. 

Dr. M.J. Seifert of the University of Illinois devised the term 

“anesthesiologist” in 1938.  App. 98 (Letter from M.J. Seifert, M.D. to Paul 

M. Wood, M.D., Secretary, AM. SOC. OF ANESTHETISTS (February 7, 1938)).  

In a letter to the American Academy of Anesthetists (now the American 

Society of Anesthesiologists), Dr. Seifert defined “anesthesiologist” as “the 

scientific authority on anesthesia and anesthetics.”  (Id.)  Dr. Seifert also 

defined the term “anesthetist” as “a technician,” and the term 

“anesthesiology” as “the science that treats of the means and the methods of 

producing various degrees of insensibility to pain.”  (Id.)  None of 

Dr. Seifert’s definitions suggest that an anesthesiologist must be a physician. 

Conversely, Dr. Seifert’s open-ended definition of “anesthesiologist” 

is expected, because nurses—not physicians—were the original “scientific 
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authorit[ies] on anesthesia and anesthetics.” Decades before physicians 

expressed serious interest in anesthesiology, nurses delivered anesthesia 

care, researched anesthetic techniques, and developed anesthesia-training 

programs at hospitals around the country.  See generally App. 99 

(Dr. Matthew Mazurek, CRNAs: A short history of nurse anesthesia and the 

future of anesthesia care, LINKEDIN (Apr. 7, 2017)).  As Dr. Matthew 

Mazurek—a physician anesthesiologist—explains, “nurses were blazing the 

trail toward formal education in anesthesia long before the MDs.”  (Id. at 

App. 100.) 

Sister Mary Bernard, for instance—in 1877—became the first nurse 

to specialize in anesthesia care.  See App. 106 (AANA Timeline History, AM. 

ASS’N NURSE ANESTHETISTS (last visited May 21, 2020)).  Soon thereafter, 

in 1893, a founder of the Mayo Clinic designated Alice Magaw the “Mother 

of Anesthesia.”  (Id.)  Ms. Magaw—acclaimed for her mastery of open-drop 

ether—was “the first nurse anesthetist to publish a scientific article for the 

Northwestern Lancet.”  App. 100 (Mazurek at 2.)  “Five more articles . . . 

follow[ed],” but Ms. Magaw’s crowning achievement was administering “no 

fewer than 14,000 anesthetics with no deaths recorded.”  (Id.)  

In Dr. Mazurek’s words, “[t]his is a remarkable track record given the lack 

of monitoring and advanced techniques, medicines and technology.”  (Id.)  

Without these pioneering 19th-century nurses, anesthesiology would not 

have progressed into the scientific discipline it is today. 

The medical community has, therefore, always recognized nurse 

anesthetists as “scientific authorit[ies] on anesthesia and anesthetics.”  

See, e.g., App. 110 (JOHN J. NAGELHOUT & SASS ELISHA, NURSE 

ANESTHESIA 3 (6th ed. 2018) (explaining that, during WWI, “nurse 
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anesthetists were credited with introducing nitrous oxide/oxygen, and 

teaching administration to the English and French.”))  Since its founding, 

AANA has supported nurse anesthetists in developing a scientific 

understanding of anesthesiology.  AANA’s mission—consistent with Dr. 

Seifert’s definitions—is to advance the “Science and Art of Anesthesiology,” 

and “to facilitate efficient cooperation between nurse anesthetists and the 

medical profession, hospital and other agencies interested in 

Anesthesiology.”  App. 112 (AANA’s Articles of Incorporation (captioned 

“Certificate of Organization”), AM. ASS’N NURSE ANESTHETISTS (Oct. 17, 

1939)). 

The descriptor “nurse anesthesiologist,” therefore, has an enduring 

legacy, dating back as far as 1953.  See App. 116 (Definition of “nurse 

anesthesiologist,” MERRIAM-WEBSTER (last visited May 24, 2020) 

(explaining that the “[f]irst known use of nurse anesthesiologist” was in 

1953)).  As early as 1986, moreover, AANA considered a formal resolution 

allowing use of the descriptor.  App. 117, n.2 (Letter from Joseph A. 

Rodriguez, on behalf of the COMMITTEE FOR PROPER RECOGNITION OF 

CRNAS, to Dr. David Benton (Oct. 13, 2019)).  And, in 2018, AANA 

officially recognized the descriptor—followed closely by its May 2019 

acknowledgement that the terms “nurse anesthetist” and “nurse 

anesthesiologist” are synonymous.  (Id. at App. 117; id. at App. 118, n.3.) 

B. Etymology Supports CRNA Use Of “Anesthesiologist.” 

The English word “anesthesiologist” has three components: the root 

word “anesthesia”—meaning “insensitivity to pain, especially as artificially 

induced by the administration of gases or the injection of drugs before 
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surgical operations”—the suffix “ology”—meaning “a subject of study; a 

branch of knowledge”—and the suffix “–ist”—which “form(s) nouns 

denoting a member of a profession or business activity.”  See App. 122 

(“Anesthesiologist,” OXFORD ENGLISH DICTIONARY (last visited June 3, 

2020)); see also App. 141 (Letter from Mark Weiss, on behalf of the 

COMMITTEE FOR PROPER RECOGNITION OF CRNAS, to the Texas Board of 

Nursing (July 12, 2019) (hereinafter, “Weiss Letter”)). 

In the United States, the suffix “–ologist” is used to describe experts 

in virtually all fields; it is not limited to physicians or those possessing 

medical degrees.  App. 128 (Letter from Connor Jackson of Jackson LLP to 

COMMITTEE FOR PROPER RECOGNITION OF CRNAS (Apr. 4, 2019) 

(hereinafter “Jackson Letter”)). Audiologists, cosmetologists, technologists, 

epidemiologists, and histologists are just a few of the many non-physician 

experts to whom this suffix applies.  (Id.) 

Etymology, therefore—in harmony with Dr. Seifert’s definition—

shows that an “anesthesiologist” is an expert in the study and practices of 

anesthesia.  This describes the CRNAs’ role with precision and comports 

with both common and industry usage.  (Id. at App. 127.)  The term 

“anesthesiologist” is not synonymous with “doctor” or “physician.”  (Id.)  

And, even if it were, the qualifier “nurse” preceding “anesthesiologist” 

distinguishes CRNAs from physicians and other professionals that also 

practice anesthesiology.  (Id.) 

C. Several Professionals Are Experts In Anesthesiology. 

Anesthesiology is a unique discipline because practitioners from 

multiple different professional backgrounds develop expertise in it.  In most 
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Western nations, the term “anesthetist” (or “anaesthetist”) describes 

professionals that administer anesthesia. See App. 59 (“Position Statement 

regarding the use of Nurse Anesthesiologist as a communication tool and 

descriptor for Certified Registered Nurse Anesthetists (CRNAs)” 

(hereinafter, “Position Statement”), NEW HAMPSHIRE BOARD OF NURSING 

(Nov. 15, 2018)).  The United States is unique in its use of two distinct 

terms—“anesthetist” and “anesthesiologist”—for independent practitioners 

offering the same services.  (Id.); see also App. 128–29 (Jackson Letter).   

Use of descriptors to distinguish between anesthesiology practitioners 

from separate fields is also common in the United States.  See App. 142–43 

(Weiss Letter)  Governing bodies for dentists, physicians, and veterinarians 

specializing in anesthesia services refer to their members as dentist 

anesthesiologists, physician anesthesiologists, and veterinary 

anesthesiologists, respectively.  (Id.)  But instead of logically extending this 

naming convention to CRNAs by supporting the descriptor “nurse 

anesthesiologist,” certain non-nursing entities like the Societies oppose it. 

The descriptor “nurse anesthesiologist” has become exceedingly 

important, however, because anesthesiology assistants (“AA”) now use the 

descriptor “anesthetist.”  The professional association for AAs has also 

incorporated the descriptor “anesthetist” into its web URL—

www.anesthetist.org.  App. 59–60 (Position Statement).  But although AAs 

meet the technical definition of “anesthetist” or “technician,’” their 

education, training, and scope of practice is far less extensive than CRNAs’.  

(Id.)  Critically—and in contrast to CRNAs—AAs cannot provide services 

independently without direction and delegation from physician 

anesthesiologists.  (Id.)   The descriptor “nurse anesthesiologist” is, 
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therefore, more important than ever, because patients need to recognize and 

understand the differences between CRNAs and AAs. 

1. CRNAs are highly-trained and credentialed. 

CRNAs undergo rigorous educational and professional training 

before becoming independent anesthesiology practitioners.  The National 

Council of State Boards of Nursing (“NCSBN”), in 2008, promulgated the 

Consensus Model for Advanced Practice Registered Nurses (“APRN”). 

See App. 148 (Consensus Model for APRN Regulation, NAT’L COUNCIL 

STATE BDS. NURS. (July 7, 2008)).  According to the NCSBN—which is the 

premier national organization governing nursing practice—APRNs are 

“registered nurses educated at [a] Masters or post-Masters level and in a 

specific role and patient population.”  App. 190 (APRNs in the U.S., NAT’L 

COUNCIL STATE BD. NURS. (last visited May 13, 2020)).  Specifically, 

“APRNs are prepared by education and certification to assess, diagnose, and 

manage patient problems, order tests, and prescribe medications.”  (Id.)  

The NCSBN designated CRNAs as APRNs because they “provide the 

full spectrum of patients’ anesthesia care and anesthesia-related care for 

individuals across the lifespan, . . . including persons with immediate, severe, 

or life-threatening illness or injury.”  (Id. at App. 191.)  The NCSBN thus 

recognizes that CRNAs are experts in anesthesiology.  Prospective CRNAs 

earn their expertise, however, through a time-consuming and labor-intensive 

educational and training program, oftentimes alongside student physician 

anesthesiologists.  

Before an individual can even apply for a nurse-anesthesia 

educational program, they must:  (1) obtain a bachelor’s degree in nursing or 
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another appropriate baccalaureate degree; (2) obtain licensure as a registered 

nurse; and (3) spend at least one year of full-time work experience as a 

registered nurse in a critical care setting. See App. 194 (Education of Nurse 

Anesthetists in the United States—At a Glance, AM. ASS’N OF NURSE 

ANESTHETISTS (last visited June 3, 2020) (hereinafter “Education of Nurse 

Anesthetists”)).  Upon completing these requirements, an applicant may seek 

admission to a graduate-level nurse-anesthesia program, all of which are 

accredited by the Council on Accreditation (“COA”), which is recognized by 

both the United States Department of Education and the Council for Higher 

Education Accreditation.  (Id. at 194–95.) 

Applicants have historically pursued either master’s or doctoral 

programs, which span between 24 and 51 months.1  (Id. at 194)  

The programs include both formal academic and clinical studies, focusing on 

anatomy, physiology and pathophysiology; chemistry and biochemistry; 

advanced pharmacology; basic and advanced principles of anesthesia 

practice; and research methodology and statistical analysis. See App. 201–

02 (Nurse Anesthetist (CRNA) Degrees, Program Requirements & 

Coursework, ALL NURSING SCHOOLS, (last visited June 3, 2020)).  

The clinical component requires students to perform direct patient care, 

including a minimum of 2,000 clinical practice hours encompassing a broad 

spectrum of anesthesia experiences.  (Id. at App. 202.)  Students complete an 

average of 9,369 hours of clinical experience before graduating.   See App. 

194 (Education of Nurse Anesthetists). 

                                                 
1 SRNA programs accredited by the Council on Accreditation are in the process of entirely 
converting over to doctoral programs. 
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Upon graduation, prospective CRNAs must take and pass a rigorous 

National Certification Examination.  See App. 210–11 (How to Become a 

Certified Registered Nurse Anesthetist (CRNA), MSNEDU.ORG (last visited 

June 3, 2020)).  And, after a CRNA passes the exam, most states require 

CRNAs to seek recertification every two years, which involves meeting 

established requirements for practice and completing continuing education.  

(Id. at App. 214–15.) 

CRNA independence is best demonstrated by the fact that CRNAs 

administer more anesthetics each year than physician anesthesiologists. 

See App. 222 (CRNAs: We Are the Answer, AM. ASS’N NURSE 

ANESTHETISTS, (last visited June 3, 2020) (“[M]ost of the hands-on 

anesthesia patient care in the United States is delivered by CRNAs.”)).  

CRNAs have the authority to make clinical decisions about the delivery of 

services, including, but not limited to, selecting, obtaining, dosing, and 

administering anesthesia and anesthetics; performing and documenting pre-

anesthetic assessments; developing and implementing anesthetic plans; 

initiating anesthetic techniques; maintaining patient airways; discharging 

patients from post anesthesia care; and implementing acute and chronic pain-

management modalities.  See App. 231 (Scope of Nurse Anesthesia Practice, 

AM. ASS’N NURSE ANESTHETISTS (last visited June 4, 2020)). 

Further, because physician anesthesiologists are not available in all 

areas, many communities around the country—including in New 

Hampshire—are entirely dependent upon CRNAs. See App. 85 (Gov. 

Shaheen Letter); see also App. 233 (Certified Registered Nurse Anesthetists 

Fact Sheet, AM. ASS’N NURSE ANESTHESIOLOGISTS (last visited June 3, 

2020) (hereinafter “Fact Sheet”)).  CRNA practice allows for the provision 
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of anesthesia services in a wide array of settings, including hospital surgical 

suites; obstetrical delivery rooms; critical access hospitals; ambulatory 

surgical centers; the offices of dentists, podiatrists, ophthalmologists, plastic 

surgeons, and pain management specialists; and U.S. military, Public Health 

Services, and Department of Veterans Affairs healthcare facilities.  See App. 

234 (Fact Sheet).  CRNAs are the sole anesthesia providers on forward 

surgical teams.  Promoting independent CRNA practice ensures that 

everyone has access to critical care, from rural and medically-underserved 

areas, to military personnel on front lines, navy ships, and aircraft evacuation 

teams around the globe.  (Id. at App. 233–34.) 

2. “Physician anesthesiologist” is in the public lexicon. 

Physicians practicing anesthesiology have determined that the 

descriptor “anesthesiologist” by itself is insufficient to describe their role.  

The American Society of Anesthesiologists (“ASA”)—AANA’s physician 

counterpart—routinely uses the descriptor “physician anesthesiologist”  

when referring to medical doctors who administer anesthesia. See App. 239 

(About ASA, AM. SOC’Y OF ANESTHESIOLOGISTS (last visited June 3, 2020) 

(“We provide outstanding education, research, and scientific knowledge to 

physician anesthesiologists.”) (emphasis added)); see also App. 246 (Role of 

Physician Anesthesiologist, AM SOC’Y OF ANESTHESIOLOGISTS (last visited 

June 3, 2020) (referring to its members and practitioners as “physician 

anesthesiologists”) (emphasis added)); App. 253 (Laboring Under 

Misconceptions: Epidural Myths May Keep Women from Reliable Pain 

Management, AM. SOC’Y OF ANESTHESIOLOGISTS (last visited June 3, 2020) 

(referring to its members as “physician anesthesiologists”) (emphasis 
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added)).  They made this clarification so they would not be “mistaken” for 

CRNAs.  Thus, if “anesthesiologist” sufficiently denoted “physician,” then 

use of this moniker would be redundant.  Ample case law reveals the folly of 

that position. 

For decades, courts across the United States have used the term 

“physician anesthesiologist” to refer to medical doctors who administer 

anesthetics.  See, e.g., Dos Santos v. Columbus-Coneo-Cabrini Medical 

Center, 684 F.2d 1346, 1351 (7th Cir. 1982) (explaining that “[t]he effect of 

the preliminary injunction is . . . to terminate the employment of . . . nine 

physician anesthesiologists and twelve nurse anesthesiologists.”) (emphasis 

added); Marsh v. Anesthesia Services Med. Group, Inc., 200 Cal. App. 4th 

480, 497, 132 Cal. Rptr. 3d 660 (Cal. Ct. App.  2011) (“In Oltz, there was 

direct evidence about the ongoing feud between the plaintiff-nurse 

anesthesiologist, and a group of physician-anesthesiologists.”) (emphasis 

added); Garrett v. U.S., 667 F. Supp. 1147, 1163 (W.D. La. 1987) (“Here, 

the surgeon’s failure to use a physician anesthesiologist during surgery 

caused no injury.”) (emphasis added); Davies v. Genesis Med. Ctr. 

Anesthesia & Analgesia, P.C., 994 F. Supp. 1078, 1099 (S.D. Iowa 1998) 

(“Davies cannot make a colorable claim that other physician 

anesthesiologists do not or cannot provide anesthesiology for cardiac 

surgery.”) (emphasis added).  Accordingly, use of the term “physician 

anesthesiologist”—beginning with the modifier “physician”—supports 

CRNA use of the descriptor “nurse anesthesiologist.” 
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D. “Nurse Anesthesiologist” Resonates With The Public. 

A national survey conducted in early 2019 asked respondents to select 

the term that best describes a professional nurse who provides anesthesia 

during surgery: 54% responded “nurse anesthesiologist,” compared with 

23% who responded “nurse anesthetist.”  See App. 256 (National CRNA 

Survey, ASCEND PERSPECTIVES (March 28–April 1, 2019)).  The survey also 

asked respondents to select the medical professional they considered to be 

the expert in the field of anesthesiology:  57% responded “nurse 

anesthesiologist,” compared with 16% who responded “nurse anesthetist.”  

(Id.)  Finally, 53% of respondents recognized that a “nurse anesthesiologist” 

is a member of the nursing profession and a “physician anesthesiologist” is 

a medical doctor.  (Id.)  The survey results illustrate that the descriptor “nurse 

anesthesiologist” resonates with a majority of those surveyed as accurately 

describing the CRNA’s role. 

Contemporary scholarship and scientific studies support this public 

understanding of CRNAs as independent experts in anesthesiology.  

An August 2010 study titled, “No Harm Found When Nurse Anesthetists 

Work Without Supervision By Physicians,” concluded that allowing CRNAs 

to administer anesthesia services without physician supervision poses no risk 

to patients.  See App. 275 (Brian Dulisse and Jerry Cromwell, HEALTH 

AFFAIRS (August 2010)).  Another article titled, “Cost Effectiveness Analysis 

of Anesthesia Providers,” “found no significant differences in rates of 

anesthesia complications or mortality between CRNAs and [physician] 

anesthesiologists or among delivery models for anesthesia that involve 

CNRAs, [physician] anesthesiologists, or both after controlling other 
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pertinent factors.”  See App. 283 (Paul F. Hogan, et al., NURSING 

ECONOMICS (May–June 2010)).  And, in 2001, the Centers for Medicare and 

Medicaid Services (“CMS”) concluded that “[t]here have been no studies 

published within the last 10 years demonstrating any need for Federal 

intervention in State professional practice laws governing CRNA practice.”  

See App. 26 (Medicare and Medicaid Programs; Hospital Conditions of 

Participation:  Anesthesia Services, 66 Fed. Reg. 4674-01, at 4675). 

These studies confirm the public’s understanding that CRNAs are 

safe, effective, and independent providers of anesthesia services.  

Indeed, there is no significant difference between CRNAs and physician 

anesthesiologists in patient safety or outcomes resulting from the 

administration of anesthesia.  The belief held by a majority of the public—

that “nurse anesthesiologist” best describes the CRNA’s role—is, therefore, 

well-founded. 

IV. GOVERNING LAW 

A. Statutes And Regulations Declare Nurses’ Autonomy. 

State Boards of Nursing (each a “Nursing Board” and collectively, 

“Nursing Boards”) are government agencies in all 50 states, the District of 

Columbia, and four U.S. territories, responsible for regulating the practice of 

nursing.  See App. 293 (About U.S. Nursing Regulatory Bodies, NAT’L 

COUNCIL OF STATE BDS. OF NURSING (last visited Mar. 24, 2020)).  

Each jurisdiction has a statute called the Nurse Practice Act (“NPA”) (or its 

functional equivalent), which Nursing Boards have the sole authority to 

enforce.  See App. 297 (Kathleen A. Russell, Nurse Practice Acts Guide and 

Govern Nursing Practice 37, NAT’L COUNCIL OF STATE BDS. NURS. (last 
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visited May 3, 2010)).  As enabling acts, NPAs outline the authority, powers, 

and composition of the Nursing Board; educational program standards; scope 

of general nursing practice; titles, licenses, and licensure requirements; and 

grounds for disciplinary action, among others.  (Id.) 

Under state NPAs, Nursing Boards have the power to permit use of 

alternate descriptors for specialized nursing roles.  See, e.g., App. 2 (N.H. 

R.S.A. 326-B:9, X (describing the BON’s authority to govern “[d]esignations 

that may be used by persons regulated by the board and retired persons 

regulated by the board.”)).  Nursing Boards typically allow nurses with 

specialized roles to use descriptive terms such as “office nurse,” “staff 

nurse,” “head nurse,” “charge nurse,” “school nurse,” and “supervisor of 

nursing or nurses.”  See, e.g., App. 4 (22 TEX. CODE ANN. § 217.10).  

It would be unusual for a Nursing Board to expressly forbid descriptive terms 

for specialized nurses, because they do not alter the nurse’s license category 

or title, or expand the scope of practice.   

In fact, several Nursing Boards—through position statements or other 

board action—have expressly permitted CRNAs to use the descriptor “nurse 

anesthesiologist.”  See App. 59 (Position Statement); see also App. 45 

(Position Statement: Certified Registered Nurse Anesthesio, IDAHO BOARD 

OF NURSING (Jan. 30, 2020) (“The Idaho Board of Nursing recognizes ‘Nurse 

Anesthesiologist’ and ‘Certified Registered Nurse Anesthesiologist’ as 

accurate descriptors for CRNAs.”)); App. 50 (Final Order, DOH-19-1500-

DS-MQA at 5, ¶ 9, FLORIDA BOARD OF NURSING, (Sept. 13, 2019) (“the 

Board voted to approve Petitioner’s use of the term ‘nurse anesthesiologist’ 

as a descriptor.”)). 
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These Nursing Boards recognize that the descriptor “nurse 

anesthesiologist” characterizes the CRNA’s role in the same manner that the 

terms “PICC nurse” or “women’s health nurse practitioner” describe those 

specialized functions. See App. 140 (Weiss Letter).  By exercising their 

exclusive authority to adopt alternate descriptors for specialized nursing 

professionals, Nursing Boards improve public awareness of nurses’ 

respective levels of expertise. 

1. State statutes do not ban “nurse anesthesiologist.” 

State statutes typically do not address whether CRNAs can use the 

descriptor “nurse anesthesiologist.”  See, e.g., App. 6 (22 TEX. CODE ANN. § 

221.2(c)); see also App. 9 (225 ILL. COMP. STAT. § 65-65/50(a)).  

Legislative silence on the issue, therefore, allows Nursing Boards to exercise 

discretion to determine if the descriptor is appropriate.   See, e.g., In re New 

Hampshire Dep't of Transp., 152 N.H. 565, 572–73, 883 A.2d 272 (2005) 

(explaining that if a “statute is silent” regarding a matter of regulatory 

expertise, the regulatory agency “retains discretion to determine” what is 

appropriate under the circumstances); see also In re Mooney, 160 N.H. 607, 

611–12, 7 A.3d 1145 (2010) (citing State v. Elementis Chem., 152 N.H. 794, 

803, 887 A.2d 1133 (2005)) (“Rules and regulations promulgated by 

administrative agencies pursuant to a valid delegation of authority have the 

force and effect of law.”). 

Opponents of the descriptor argue that it is prohibited because 

legislatures have not expressly authorized its use.  See App. 303 (ASA Urges 

Idaho Board of Nursing to Condemn Medical Title Manipulation, AM. SOC’Y 

OF ANESTHESIOLOGISTS (Oct. 9, 2019) (“[n]o federal or state statute or 
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regulation recognizes nurse anesthetists as anesthesiologists or authorizes the 

use of the title ‘nurse anesthesiologist.’”)).  But legislatures routinely 

delegate specialized matters like these to regulatory agencies, such as 

Nursing Boards, which have the requisite expertise and industry-specific 

knowledge to make these decisions.  See, e.g., Ron L. Beaulieu & Co. v. New 

Hampshire Bd. of Accountancy, 172 N.H. 284, 289, 212 A.3d 929 (2019) 

(explaining that “the legislature may delegate to administrative agencies the 

power to promulgate rules necessary for the proper execution of the laws”; 

and upholding the agency’s “authority to ‘fill in the details’” of an Act of the 

legislature). 

AANA is not aware of any statute—state or federal—prohibiting 

CRNAs from using the descriptor “nurse anesthesiologist.”  Earlier this year, 

a Florida state senator introduced a bill that would have permitted the Florida 

Department of Health to discipline any non-physician practitioner using the 

term “anesthesiologist.”  See App. 10 (2020 Florida Senate Bill No. 500, 

Florida One Hundred Twenty-Second Regular Session).  Upon submission 

to the Florida House of Representatives, however, the bill was “[i]ndefinitely 

postponed and withdrawn from consideration.”  See App. 22 (CS/CS/SB 500: 

Prohibited Acts by Health Care Practitioners, FLORIDA SENATE (March 14, 

2020)).  Accordingly, if a statute does not expressly prohibit the descriptor, 

there is no statutory basis for restricting its use.  The BON may, therefore, 

exercise its legislatively-delegated regulatory power to adopt alternate 

descriptors for its licensees.  See App. 2 (N.H. R.S.A. 326-B:9, X). 
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2. Federal law acknowledges CRNA independence. 

The national standard that once favored physician supervision of 

nurse anesthetists is obsolete.  Federal regulators now recognize that CRNAs 

are independent providers of anesthesia.  CMS, for example, decided that 

states can opt-out of Medicare’s “physician-supervision requirement,” 

allowing states to determine if Medicare will reimburse for services rendered 

by independent CRNAs.  See 42 C.F.R § 482.52(c)(1); see also 42 C.F.R. §§ 

416.42, 485.639.  These federal regulations do not mandate physician 

supervision of CRNAs, nor do they prevent CRNAs from administering 

anesthesia without physician supervision.  And, at least eighteen states—

including New Hampshire—have chosen to opt-out. See App. 305–06 

(Federal Supervision Rule /Opt-Out Information, AM. ASS’N NURSE 

ANESTHETISTS (last visited May 18, 2020)). 

Further, the Federal Trade Commission (“FTC”)  has opposed state 

proposals in Alabama, Illinois, Missouri, and Tennessee that sought to 

broadly restrict non-physician practice.  See App. 309 (Letter from FED. 

TRADE COMM’N to Patricia E. Shaner, Office of Gen Counsel, ALA. STATE 

BD. OF MED. EXAMINERS (Nov. 3, 2010)); see also App. 316 (Letter from 

FED. TRADE COMM’N to Hon. Elaine Nekritz, ILL. HOUSE OF 

REPRESENTATIVES (May 29, 2008)); App. 329 (Letter from FED. TRADE 

COMM’N to Jeanne Kirkton, MO. HOUSE OF REPRESENTATIVES (Mar. 27, 

2012));  App. 337 (Letter from FED. TRADE COMM’N to Hon. Gary Odom, 

TENN. HOUSE OF REPRESENTATIVES (Sept. 28, 2011)).  For instance, the FTC 

expressed concern over a proposed Illinois law that “could be read to impose 

special supervisory requirements on licensed advanced practice nurses,” 



 

- 21 - 

because it “could potentially restrict competition . . . without conveying 

countervailing benefits to Illinois health care consumers.”  See App. 321–22 

(Letter from FED. TRADE COMM’N to Hon. Elaine Nekritz). 

The FTC has also supported state regulations permitting non-

physicians to practice to the full extent of their education and training.  

For example, the FTC has submitted comment papers to authorities in 

Connecticut, Florida, Kentucky, and Texas, supporting each state’s efforts to 

remove physician-collaboration requirements from APRNs’ scope of 

practice.  The FTC concluded that physician-collaboration requirements are 

“unwarranted impediments to [APRNs’] practice,” resulting in increased 

costs and reduced patient access to qualified health care providers.  

See App. 348 (Letter from FED. TRADE COMM’N to Hon. Theresa W. 

Conroy, CONN. HOUSE OF REPRESENTATIVES (Mar. 19, 2013)); see also App. 

359 (Letter from FED TRADE COMM’N to Hon. Daphne Campbell, FLA. 

HOUSE OF REPRESENTATIVES (Mar. 22, 2011)); App. 367 (Letter from FED. 

TRADE COMM’N to Hon. Paul Hornback, Senator, COMMONWEALTH OF KY. 

STATE SENATE (Mar. 26, 2012)); App. 377 (Letter from FED. TRADE 

COMM’N to Hon. Rodney Ellis & Hon. Royce West, SENATE OF THE STATE 

OF TEX. (May 11, 2011)). 

The positions taken by federal regulators in recent years demonstrate 

that—through increased access to care and decreased costs—the public 

benefits from recognizing CRNAs as independent practitioners. 

B. Courts View Nurse Anesthetists As Coequal Experts. 

Courts have long understood that nurses administering anesthesia are 

not engaged in the practice of medicine.  See, e.g., Frank v. South, 175 Ky. 
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416, 194 S.W. 375, 380 (Ky. Ct. App. 1917) (“We are of the opinion that” a 

nurse anesthetist “is not engaged in the practice of medicine within the 

meaning of the statute”).  For just as long, however, medical boards have 

urged courts to interpret their powers expansively and to allow them to 

regulate coequal professions.  See id. at 377 (asserting that if “the work 

performed by [a nurse anesthetist] is the practice of medicine within the 

meaning of the law . . . then she must discontinue such practice.”).  Courts 

have largely rejected medical-board attempts at overreach, because “the 

statute which regulates the [medical] profession [should not] be [construed] 

to invade the province of the professions of pharmacy, dentistry, or trained 

nursing.”  Id. at 379.  And, even a century ago, “many of the large and most 

noted hospitals [employed] trained nurses” to administer anesthesia, 

including “the Mayo clinic.”  Id. at 376–77.  The administration of anesthesia 

is a harmonious dichotomy, because when anesthesia is administered by a 

properly trained, licensed, and credentialed CRNA it is the proper practice 

of nursing; and when anesthesia is administered by a properly trained, 

credentialed, and licensed physician it is the practice of medicine.  

Regardless, if the individual is learned in the science of anesthesia and 

anesthetics, they are entitled to recognition as an anesthesiologist. 

Modern courts continue to recognize that the administration of 

anesthesia falls within the scope of nursing practice, even if it also implicates 

the practice of medicine.  See, e.g., Cal. Soc’y of Anesthesiologists v. Brown, 

204 Cal. App. 4th 390, 408, 138 Cal. Rptr. 3d 745 (Cal. Ct. App. 2012) 

(“As nursing becomes more specialized, many nursing functions will 

inevitably overlap with physician functions.  That does not mean, however, 

that those functions are not legitimately part of the practice of nursing.”) 
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(internal citation omitted);  see also Montana Soc’y of Anesthesiologists v. 

Montana Bd. of Nursing, 339 Mont. 472, 483, 171 P.3d 704 (Mont. 2007) 

(“the BME . . . concluded that physician supervision of CRNAs is not 

required because nurse anesthetist practice is not the practice of medicine.”).  

Further, courts acknowledge that CRNAs are independent practitioners 

capable of providing the full range of anesthesia services without physician 

supervision.  See, e.g., Colorado Medical Soc’y v. Hickenlooper, 2015 CO 

41, ¶ 3, 349 P.3d 1133 (Co. 2015) (explaining that the Governor has 

discretion to determine “that Colorado law does not require CRNAs to be 

supervised when they deliver anesthesia.”); see also Cal. Soc’y of 

Anesthesiologists, 204 Cal. App. 4th at 397–98 (“California facilities [have] 

the option of using CRNAs to administer anesthesia without physician 

supervision without jeopardizing their Medicare reimbursements.”). 

A fifty-state survey indicates, moreover, that courts around the 

country routinely use the descriptor “nurse anesthesiologist” when referring 

to CRNAs.  See, e.g., United States ex rel. Lord v. NAPA Mgmt. Servs. Corp., 

No. CV 3:13-2940, 2019 WL 5829535, at *1 (M.D. Pa. Nov. 7, 2019) 

(“plaintiff was employed as a certified registered nurse anesthesiologist.”) 

(emphasis added); see also Thompson v. Union Sec. Ins. Co., 688 F. Supp. 

2d 1257, 1273 (D. Kan. 2010) (“Hubbard identified Thompson's occupation 

as ‘nurse,’ which as part of the category was Thompson's regular occupation 

of nurse anesthesiologist.”) (emphasis added); Nowak v. Anesthesia Assocs. 

of Muskegon, PLC, No. 1:05-CV-829, 2007 WL 9775526, at *1 (W.D. Mich. 

Oct. 17, 2007) (“Defendant used three certified 

registered nurse anesthesiologists in addition to the nine members of the 

corporation.”) (emphasis added); Fox v. Good Samaritan Hosp., No. C-04-
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00874RMW, 2007 WL 2938175, at *7 (N.D. Cal. Oct. 9, 2007) (“the Ninth 

Circuit affirmed a finding that anesthesiologists with medical degrees 

conspired with a hospital to eliminate competition 

from nurse anesthesiologists.”) (emphasis added); Gaines v. Comanche Cty. 

Med. Hosp., 2006 OK 39, ¶ 17, 143 P.3d 203 (Okla. 2006) (“The Grover 

Court determined that a certified registered nurse anesthesiologist with 

twenty years of experience was qualified to give expert testimony.”) 

(emphasis added); Berezoski v. Texas State Bd. of Med. Examiners, No. 03-

03-00735-CV, 2004 WL 1573870, at *7 (Tex. Ct. App. July 15, 2004) 

(affirming a finding that a doctor improperly administered anesthesia, in part, 

because his “inadequate support staff” did not include “an anesthesiologist 

or Certified Registered Nurse Anesthesiologist.”) (emphasis added). 

AANA is aware of only one case—First National Bank of La Grange 

v. Glen Oaks Hospital and Medical Center—where a court imparted negative 

treatment to the term “nurse anesthesiologist.”  357 Ill. App. 3d 828, 

829 N.E. 2d 378 (Ill. Ct. App. 2005).  There, at the defendant-hospital’s 

urging, the trial court barred reference to the term at trial, because the 

defendant-hospital was concerned the jury would hold a CRNA “to a higher 

standard of care than a regular nurse.”  Id.  On appeal, the defendant-hospital 

argued that the plaintiff’s counsel violated the court’s in limine order by 

using the term at trial.  Id.  The Glen Oaks Court found, however, that “any 

prejudicial impact of this violation was cured,” because the trial judge 

sustained an objection to it.  Id.  The Glen Oaks Court did not otherwise take 

issue with the term “nurse anesthesiologist”; and the in limine order had 

minimal, if any, impact on the case.  With the exception of Glen Oaks, courts 
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have willingly adopted the descriptor “nurse anesthesiologist” when 

referring to CRNAs. 

V. ARGUMENT OF AMICUS CURIAE 

A. The Declaratory Ruling Restricts Commercial Speech. 

As explained above, “nurse anesthesiologist“ clarifies the CRNA’s 

role as a highly-educated, trained, and specialized practitioner, helping foster 

a public understanding of CRNAs as independent experts in anesthesiology.  

The First Amendment to the United States Constitution protects this 

descriptor—as commercial speech—from infringement by state actors.  

See Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 

Inc., 425 U.S. 748, 761–62, 96 S. Ct. 1817, 48 L. Ed. 2d 346 (1976); see also 

Appeal of Sutfin, 141 N.H. 732, 733, 693 A.2d 73, 73 (1997) (overturning an 

order of the New Hampshire Board of Dental Examiners because it “violated 

the respondent’s commercial free speech rights under the first amendment to 

the United States Constitution.”); Opinion of the Justices, 121 N.H. 542, 546, 

431 A.2d 152, 155 (1981) (“Even in the area of regulation of commercial 

speech, government restrictions on first amendment rights must be narrowly 

drawn.”).  

As the Supreme Court of the United States has recognized, 

“[c]ommercial expression not only serves the economic interest of the 

speaker, but also assists consumers and furthers the societal interest in the 

fullest possible dissemination of information.”  Central Hudson Gas & Elec. 

Corp. v. Pub. Serv. Comm’n of New York, 447 U.S. 557, 561–62, 100 S. Ct. 

2343, 2351, L. Ed. 2d 341 (1980).  To determine if state action violates 

commercial-speech rights, courts apply the four-part Central Hudson test, 
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which asks whether: (1) the First Amendment protects the expression; (2) the 

government asserts a substantial interest in restricting the speech; (3) the 

regulation directly advances the government’s asserted interest; and (4) the 

regulation is not more extensive than is necessary to serve that interest.  447 

U.S. at 566.  As “[t]he party seeking to uphold a restriction on commercial 

speech,” the BOM “carries the burden of justifying it.”  Bolger v. Young Drug 

Prods. Corp., 463 U.S. 60, 71 n.20, 103 S. Ct. 2875, 77 L. Ed. 2d 469 (1983).  

The BOM fails to satisfy this high burden. 

1. The descriptor brings clarity to the CRNA’s role. 

The First Amendment protects commercial speech that relates to 

lawful activity, so long as the speech is not misleading.  Central Hudson, 447 

U.S. at 566; see also Appeal of Sutfin, 141 N.H. at 735 (“The State has the 

power to ban commercial speech that is false, deceptive, or misleading.”).  

It is indisputable that the descriptor—which pertains to CRNA practice—

relates to lawful activity.  The only item to consider under the first prong of 

Central Hudson, therefore, is whether the descriptor is misleading.  In issuing 

the Declaratory Ruling, the BOM did not even provide an evidentiary 

record—let alone evidence that would establish that the descriptor is 

misleading “in fact” or “potentially misleading.”  And, far from deceptive or 

inherently misleading, “nurse anesthesiologist” actually clarifies the 

CRNA’s role.  For those reasons alone, the Declaratory Ruling is 

unconstitutional. 

This Court—and courts around the country—have held that the 

manner in which professionals hold themselves out to the public is 

constitutionally-protected commercial speech.  See Appeal of Sutfin, 141 
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N.H. at 735 (“It is now well settled that the first and fourteenth amendments 

protect professional advertising.”)); see also Am. Acad. of Implant Dentistry 

v. Parker, 860 F.3d 300, 308 (5th Cir. 2017) (quoting Edenfield v. Fane, 507 

U.S. 761, 768–69, 113 S. Ct. 1792, 123 L. Ed. 2d 543 (1993)) 

(“By completely prohibiting dentists from advertising as specialists simply 

because their practice area is not one recognized as a specialty by the ADA, 

‘truthful and nonmisleading expression will be snared’”).  For the 

Declaratory Ruling to stand, the BOM must establish that the descriptor is 

misleading “in fact,” “inherently misleading,” or “potentially misleading.”  

Parker, 860 F.3d at 307.  The BOM cannot establish any of these. 

The distinction between “inherently misleading” and “potentially 

misleading” is significant, because state actors cannot “place an absolute 

restriction” on “potentially misleading information . . . if the information also 

may be presented in a way that is not deceptive.”   Id. at 307 (quoting In re 

R.M.J., 455 U.S. 191, 203, 102 S. Ct. 929, 71 L. Ed. 2d 64 (1982)).  And, the 

BOM may only “regulate potentially misleading speech if the regulation 

satisfies the remaining elements of the Central Hudson test.”  Parker, 860 

F.3d at 308 (citation omitted).  Because the BOM did not create an 

evidentiary record, it cannot point to any evidence, let alone evidence 

demonstrating that the descriptor is misleading “in fact” or “potentially 

misleading.”  See App. 67 (NHANA’s Petition for Writ of Certiorari 

(“Counsel for Petitioners has received confirmation from the Board of 

Medicine that no record was made of the comments . . . or the deliberations 

of the Board of Medicine in public session.”)); see also Edenfield v. Fane, 

507 U.S. 761, 771, 113 S. Ct. 1792, 123 L. Ed. 2d 543 (1993) (declaring a 

regulation unconstitutional because the state board “present[ed] no studies 
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[and] . . . [t]he record does not disclose any anecdotal evidence . . . that 

validates the Board’s suppositions.”).  Because of this dearth of evidence, the 

BOM could only satisfy the first prong of Central Hudson by establishing 

that the descriptor is “inherently misleading,” which it cannot do. 

This Court has stated that “[a] term is inherently misleading if it is 

likely to deceive the public based upon the general public’s use of the term.”  

Appeal of Sutfin, 141 N.H. at 736 (citation and internal quotation marks 

omitted).  Notwithstanding, “[t]he ignorance of the public cannot be used as 

the sole basis for declaring speech inherently misleading.”  Id.  Whether the 

descriptor is inherently misleading is, ultimately, “a question of law that an 

appellate court must review de novo.”  Id. at 736.  And, “[a] statement will 

only be inherently misleading if the statement, standing alone, will almost 

unavoidably lead to fraud, undue influence, intimidation or other duplicity.”  

Id. at 737 (citing In re R.M.J., 455 U.S. at 202, 102 S. Ct. at 937). 

The descriptor “nurse anesthesiologist” is not misleading or 

deceiving, because it clarifies the CRNA’s role as an independent 

anesthesiology practitioner.  Beginning with the word “nurse,” the descriptor 

plainly expresses that the user is a nursing professional and not a medical 

doctor.  Indeed, the prefatory modifier “nurse” absolves any concern that the 

descriptor signifies its user is a medical doctor.  Physicians, moreover, do not 

have a monopoly on anesthesiology practice.  In addition to CRNAs, dentists, 

veterinarians, and others practice anesthesiology, allowing them to truthfully 

describe themselves as “anesthesiologists” in their respective disciplines.  

Neither the Board nor the Societies can identify any instance where the 

descriptor “will almost unavoidably lead to fraud, undue influence, 

intimidation, or other duplicity.”  Appeal of Sutfin, 141 N.H. at 737 (citation 



 

- 29 - 

and internal quotation marks omitted).  “Nurse anesthesiologist,” is, 

therefore, not inherently misleading, and the BOM cannot establish Central 

Hudson’s first prong. 

The Fifth Circuit’s recent decision in American Academy of Implant 

Dentistry v. Parker is instructive.  860 F.3d 300 (5th Cir. 2017).  There, 

several professional associations and individual dentists sought to enjoin 

enforcement of a Texas law that would prohibit dentists “from advertising as 

specialists in areas that the American Dental Association (“ADA”) does not 

recognize as specialties.”  Id. at 305.  The Texas Board of Dental Examiners 

argued that the term “specialist” was inherently misleading because it has 

“no agreed-upon meaning.”  Id. at 307.  Nevertheless, the Fifth Circuit found 

that “[a]lthough different consumers may understand the degree of expertise 

in different ways, that only shows the term has the potential to mislead,” not 

that it is “inherently misleading.”  Id.  The same result is warranted here.   

The Declaratory Ruling states that “anyone in New Hampshire who 

identifies themselves as a nurse anesthesiologist or otherwise describes 

themselves using the term anesthesiologist in their professional title without 

a license from the [BOM]” violates the law.  App. 83.  As the Fifth Circuit 

held in Parker, however, the term specialist “is not inherently misleading 

because it does not align with the Board’s preferred definition of that term.”  

860 F.3d at 308.  The same goes for “nurse anesthesiologist,” which, at the 

very least, is equivalent to “specialist.”  Indeed, the majority of consumers 

understand that “nurse anesthesiologist” describes a member of the nursing 

profession, even if they have a different understanding of the degree of 

expertise it denotes.  See App. 256 (National CRNA Survey).  In reality, 

“nurse anesthesiologist” is far more descriptive than the generic term 
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“specialist,” making it even less likely to mislead.  It defies common sense 

that someone would believe a “nurse anesthesiologist” is holding themselves 

out as a physician.  “Nurse anesthesiologist” is, therefore, not inherently 

misleading, and it is irrelevant that “it does not align with the” BOM’s 

“preferred definition of” anesthesiologist.  860 F.3d at 308. 

Because the BOM cannot show that “nurse anesthesiologist” is 

inherently misleading as a matter of law, it can only satisfy Central Hudson 

by showing that the descriptor is misleading “in fact” or “potentially 

misleading.”  As discussed above, however, the BOM did not even develop 

an evidentiary record.  “[T]here is,” thus, “no evidence in the record that the 

speech actually harmed any member of the public.”  Appeal of Sutfin, 141 

N.H. at 736.  Nor did the BOM make a “finding that the speech was 

potentially misleading and that suppression” of the descriptor “would 

advance a governmental interest.”  Id.  Because it did not make any findings 

regarding the Declaratory Ruling’s potential impact on protected speech, it 

does not appear the BOM rendered its decision “with the first amendment 

firmly in mind.” Id. at 737 (citing Appeal of City of Portsmouth, Bd. of Fire 

Comm’rs, 140 N.H. 435, 438, 667 A.2d 345, 348 (1995)).   

This Court has previously cautioned that “[i]t is important for those 

who are empowered to regulate commercial speech to fully appreciate the 

cherished liberty of free expression.”  Appeal of Sutfin, 141 N.H. at 737.  

Consequently, because “the power to regulate speech is also subject to 

abuse,” it “must be carefully circumscribed.”  Id.  The BOM’s failure to 

satisfy the first prong of Central Hudson is—by itself—fatal to the 

Declaratory Ruling.  And, because the BOM did not develop an evidentiary 

record or make any factual findings, it cannot establish any of Central 
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Hudson’s other prongs.  AANA, nevertheless, briefly addresses Central 

Hudson’s other prongs to further demonstrate the Declaratory Ruling’s 

impertinence.  

2. The BOM does not assert or advance any interest. 

The Declaratory Ruling is completely silent regarding the interest 

served or advanced by issuing it, which alone fails to satisfy Central 

Hudson’s second and third prongs. See Appeal of Sutfin, 141 N.H. at 736 

(explaining that a state actor must make a “finding that . . . suppression [of 

speech] . . . would advance a substantial governmental interest.”).  

Assuming for the sake of argument, however, that the BOM’s asserted 

interest is regulating the unauthorized practice of medicine—implied by its 

citation of RSA 329:24, I—it is indisputable that the State of New Hampshire 

expressly authorizes CRNAs, dentists, and veterinarians to practice 

anesthesiology without physician supervision. 

Even though, therefore, the BOM has a substantial interest in 

punishing the unauthorized practice of medicine, the Declaratory Ruling 

would penalize coequal and independent professionals that lawfully practice 

anesthesiology pursuant to state law.  Further, the Declaratory Ruling does 

not penalize these professionals for practicing; instead, it punishes them for 

using a descriptor, even if their entire scope of practice complies with state 

law.  Far from advancing the BOM’s substantial interest in regulating the 

unauthorized practice of medicine, the Declaratory Ruling does not even 

address it.  And, it frustrates other important state interests along the way.  

The Supreme Court of the United States has held that “the free flow of 

commercial information is valuable enough to justify imposing on would-be 
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regulators the costs of distinguishing the truthful from the false, the helpful 

from the misleading, and the harmless form the harmful.”  Ibanez v. Fla. 

Dep't of Bus. & Prof'l Regulation, Bd. of Accountancy, 512 U.S. 136, 143, 

114 S. Ct. 2084, 129 L. Ed. 2d 118 (1994) (citation and quotation marks 

omitted).  The BOM has not even considered—let alone satisfied—its 

constitutional burden. 

3. The Declaratory Ruling is far too broad. 

In issuing the Declaratory Ruling, the BOM had the constitutional 

obligation to ensure “a ‘fit’ between [its] ends and the means chosen to 

accomplish those ends.”  Bd. Trs. of the State Univ. of New York v. Fox, 492 

U.S. 469, 480, 109 S. Ct. 3028, 106 L. Ed. 2d. 388 (1989).  

But the Declaratory Ruling prohibits anyone other than the BOM’s licensees 

from using the descriptor “anesthesiologist.”  See App. 88.  Although the 

Declaratory Ruling expressly restricts use of the descriptor “nurse 

anesthesiologist,” its sweep extends to “dentist anesthesiologists,” 

“veterinary anesthesiologists,” and any other professionals practicing 

anesthesiology pursuant to state law.  The BOM “has not justified” the 

Declaratory Ruling “with argument or evidence.”  Parker, 860 F.3d at 311.  

And, it “has not suggested it considered less-burdensome alternatives.”  Id.  

For those reasons, the BOM cannot satisfy Central Hudson’s fourth prong. 

B. The Declaratory Ruling Circumvents BON Authority. 

The Declaratory Ruling’s unconstitutional restriction of commercial 

speech alone justifies vacating it.  But the BOM’s actions also run afoul of 

well-established state law regarding agency powers.  As the Petitioner 

explains, although the BOM has the power to regulate the practice of 



 

- 33 - 

medicine, that power is not absolute.  Specifically, RSA 329:1 prohibits the 

BOM from regulating “any person to whom authority is given by any other 

statute to perform acts which might otherwise be deemed the practice of 

medicine.”  See App. 3.  Even if anesthesiology is deemed exclusive to the 

practice of medicine (it is not), New Hampshire law authorizes CRNAs and 

other non-physician professionals to provide anesthesia independently 

without physician supervision.  The BOM thus exceeded its limited 

regulatory power in issuing the Declaratory Ruling, because CRNAs are 

expressly exempt from BOM regulation. 

The BON, under RSA Chapter 326-B, has the exclusive authority in 

the State of New Hampshire to license and regulate CRNAs.  As part of that 

authority, the BON has the power to issue position statements regarding its 

licensees’ use of alternate descriptors.  See App. 2 (N.H. R.S.A. 326-B:9, X).  

The BON’s Position Statement is, therefore, legally binding; and the BOM 

is without legal authority to disturb it. 

C. The Term “Anesthesiologist” Is Not Legally Protectable. 

On May 5, 2018, the United States Patent and Trademark Office 

(“USPTO”) refused a trademark for the term “anesthesiologist.”  See App. 53 

(Office Action (Corrected), USPTO, Denial of Registration, “nurse 

anesthesiologist,” Serial No. 87655738 (May 5, 2019)).  In refusing to issue 

a trademark for the term, the USPTO confirmed that “anesthesiologist” is not 

a proprietary label that one single entity can exploit for intellectual-property 

purposes.  According to the USPTO, the term “anesthesiologist” is “merely 

descriptive,” which disqualifies it from trademark protection.  (Id. at App. 

54.) Also of interest is the USPTO’s conclusion that “the term NURSE 
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ANESTHESIOLOGIST merely describes a nurse trained in providing 

anesthesia services.”  (Id.)  In rendering its decision, the USPTO did not 

suggest that the term “anesthesiologist” is reserved for physicians—and, in 

fact, it concurred that a “nurse anesthesiologist” is a specialized nurse that 

provides anesthesia services.  (Id.) 

CONCLUSION 

For the foregoing reasons—and those discussed in the Petitioner’s 

brief—AANA respectfully requests that the Court vacate the Declaratory 

Ruling. 
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