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The trial begins
The temperature went to 85°F on
July 12, 1934, a break in the Los
Angeles heat wave.1 The trial
opened, a bench trial—by judge
only—with Allen B. Campbell, of
Bakersfield, Calif, a Kern County
Superior Court judge presiding.
The defense team consisted of Paul
Vallee and John Mott. The plain-
tiffs, Dr Chalmers-Francis and oth-
ers, were represented by LeRoy
Anderson and Frank Kostlan.2 The
trial was scheduled for only a few
days but went much longer. Judge
Campbell was aware of the signifi-
cance of the trial and was willing to
hear any and all witnesses and
arguments from both sides.

The plaintiff’s case
The plaintiffs called Dagmar Nel-
son (Figure 1) as the first witness.
Immediately after she stated her
name and occupation, the defense
objected to the trial proceeding.

They argued that since the issue
was the illegal practice of medi-
cine this case should not be settled
in this court, but should be
brought by the attorney general as
a criminal violation of law. The
defense undoubtedly used that
argument because they already
knew that the attorney general
was on their side, based on the let-
ter produced by Adeline Curtis
and by the fact that no nurse anes-
thetists had been charged for that
violation to date.2

The plaintiffs argued that this
was not the only issue in this case.
While the violation of the medical
practice act was illegal and under
the jurisdiction of the state to pur-
sue, the license to practice medi-
cine also was an exclusive prop-
erty right and therefore should
remain an issue in this court. They
argued that the license was a prop-
erty right granted by the state to
authorize persons who held it to
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practice medicine. Therefore, any-
one practicing medicine without
that license was trespassing on
that license and damaging the
incomes of all who held the license
legally.2
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Figure 1. Nurse anesthetist
Dagmar Nelson, undated
photograph
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Judge Campbell stated that he
generally agreed with the defense’s
arguments, but he denied the
motion to dismiss the case at this
point. He said that he wanted to
hear all of the arguments on this
entire issue from both sides and
therefore ordered the case to con-
tinue.2

There is a saying among some
attorneys: “If you have the law on
your side, pound the law; if you
have the truth on your side,
pound the truth; and if you have
neither on your side, pound the
table and appeal to the emotions
of the jury.” There being no jury,
there were no emotions to appeal
to and the two sides clearly broke
into each of the other 2 camps.
The plaintiffs pounded the law as
enacted by the California Board of
Medical Examiners, drawing from
each of the surgeon witnesses
what their responsibility was with
regard to the anesthetized patient
and what they could see and do as
surgeons during the administra-
tion of anesthesia. The defense
pounded the truth and argued
that the nurse, acting under the
supervision and direction of the
operating surgeon who was pres-
ent, was in full control of the
anesthetic and able to monitor
the condition of the patient by
being informed of the observa-
tions of the nurse. The defense
also argued that anesthesia was
not only a part of the practice of
nursing, it was, in fact, taught in
nursing school. Also, nurses who
had no additional training in
anesthesia administered ether to
obstetric patients, without any
physician present. They did this
as a means of slowing labor until
the obstetrician arrived.2

The plaintiff’s surgeons argued
that they could not see or monitor
the patient during the surgery and
the defense’s surgeons said they

could. They said they could see
the patient’s face, feel a pulse, and
watch the respiration from the
surgical field.2

The plaintiffs argued that only
physicians could order the
administration of drugs, and
when they did, they ordered the
dosage as well. In the case of
anesthesia, no dosages were ever
ordered, so the nurses were prac-
ticing illegally. The defense wit-
nesses testified that it was com-
mon for physicians to order
medications, especially for pain
on an as-needed  basis, with the
nurse making the decision as to
when and how much to give.
With regard to the dosage of an
inhalation anesthetic, the defense
witnesses, who were surgeons,
testified that they ordered the
drug to be administered and that
they were there if the nurse did it
wrong. When asked about the
dosage, they replied that their
order was to put the patient to
sleep and keep him safely anes-
thetized; no dosage requirement
would be necessary with such an
order, especially since they were
standing right there. Some used
such words as they “demanded”
that the patient be safely anes-
thetized, and that was a sufficient
enough order. Many of these same
surgeons who testified strongly
that they were fully in charge of
everything that took place in the
operating room, including the
administration of anesthesia,
acknowledged that they had no
more than 2 weeks of anesthesia
training themselves, or none at
all.2

For the plaintiffs, Dr Arthur
Guedel testified against Nelson,
giving a detailed explanation of
his theory that eye signs were key
to knowing the stage and plane of
anesthesia. He argued that there
was no way that an operating sur-

geon could make those observa-
tions and control the anesthetic.
He stated that he was writing a
book that would explain these
points. Nelson stated that she did
not use eye signs, but followed
the patient’s breathing pattern as
a measure of the depth of the
anesthetic. The defense asked
Guedel if there were any other
physician anesthetists in the
world who believed and wrote
what he was stating. He said,
“No.” The defense had apparently
been advised that Guedel had a
death during an anesthetic he
administered, but he repeatedly
denied it.

The defense
Although the defense argued that
the nurse anesthetist was very well
trained to administer anesthesia,
there was never an argument pre-
sented that the nurse could do this
on her own. Many of the surgeons,
even defense physicians, stated
that although they had little anes-
thesia training themselves, and the
nurse was highly capable of
administering the anesthetic, they,
as physicians, were responsible for
everything and everyone in the
operating room. Some defense wit-
nesses (surgeons) argued that they
were responsible for the total care
of the patient, even if the anes-
thetist was a physician. They
asserted that they were the “Cap-
tain of the Ship.” Some surgeons
stated they would prefer to have
physician anesthetists so they
would not have the responsibility
for the anesthetic. Some of those
surgeons also testified that they
decided most of the time what
kind of anesthetic they wanted the
patient to have and what agents
they wanted used, no matter who
gave the anesthetic.2 Florence
Henderson testified on Nelson’s
behalf.2

The defense called the Director
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of Nurses Training at St Vincent’s
to testify. She called the court’s
attention to the fact that the Cali-
fornia Board of Health established
the curriculum for all schools of
nursing in the state. The plaintiffs
had argued that the Nurse Practice
Act did not say much regarding
the actual scope of practice of a
nurse, and it did not give nurses
authority to administer anesthesia.
The defense countered that the
state not only did not have a law
prohibiting nurses from adminis-
tering anesthesia, but also the state
mandated curriculum actually
required nurses to know about
anesthetic drugs and nurses, even
those without advanced training
in anesthesia, administered ether
to laboring patients, even when a
physician was not present. 

The defense also argued that
there were not just a few nurse
anesthetists isolated in Los Ange-
les County, but there were hun-
dreds of nurse anesthetists in Cal-
ifornia and around the country,
many of whom were working in
some of the most reputable hospi-
tals in the nation, such as the
Mayo Clinic, Presbyterian Hospi-
tal in New York, Lakeside Hospi-
tal in Cleveland, and Barnes Hos-
pital in St Louis. Many of those
nurse anesthetists had served
well in the war in France (World
War I). They also made a point of
mentioning that there was a
recently formed National Associ-
ation of Nurse Anesthetists.2

On July 27, 1934, both sides
rested their case. Frank Kostlan,
attorney for the plaintiffs, said
that he wished the record to show
that there was nothing personal
intended by this trial and from all
that he heard it sounded like Nel-
son was a very good anesthetist.
The Judge interjected by saying,
“We know all that, there is noth-
ing personal intended, it’s just a
law suit.” 

The decision
On July 31, 1934, Judge Camp-
bell’s decision was released. At St
Vincent’s, they celebrated the
decision:

1. That at the time mentioned
in the complaint, defendant Nel-
son was engaged as a nurse anes-
thetist under the direction and
supervision of operating sur-
geons, and with the knowledge of
defendants, St Vincent’s Hospital,
a corporation.

2. That the acts of the defendant
Nelson under the evidence intro-
duced in this case do not consti-
tute practicing medicine or surgery
under the Medical Practice Act.

3. That the evidence in this
case is insufficient to make out a
case against defendants, or either

of them, of practicing medicine
without a license in violation of
the Medical Practice Act.3

Dr Chalmers-Francis did not
accept this judgment. With the
same persistence that his col-
leagues had when they lost 2 attor-
ney general opinions, they decided
to pursue the issue further. Within
days they filed a motion for a
retrial. The arguments were heard
on November 10, and the motion
was denied.4 Undaunted, on
November 19, 1934, they filed a
formal notice of appeal to the Cal-
ifornia Supreme Court.5

Among the evidence presented
to that court was the National
Association of Nurse Anesthetists’
(NANA) first amicus curiae (friend
of the court brief) (Figure 2) in

Figure 2.  The cover of the AANA’s first amicus brief that was filed in the
Chalmers-Francis v Nelson case 

(Courtesy of AANA Archives.)
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which it described the practice
and education of nurse anes-
thetists. It was the only amicus
brief filed in this case. The Ameri-
can Society of Anesthetists, which
was incorporated in 1935 (the
name changed to American Soci-
ety of Anesthesiologists in 1945),
was silent.6

On May 18, 1936, the Califor-
nia Supreme Court released its
ruling and it affirmed Judge
Campbell’s decision.7 Chalmers-
Francis persisted. He attempted to
raise money to take the appeal to
the US Supreme Court. He did not
find enough financial backers to
help with his cause and dropped
the effort.8

After the trial
Nelson continued as Hunt’s anes-
thetist for several years thereafter,
and Hunt (Figure 3) continued to
advocate for nurse anesthetists.
In February 1941, he spoke at the
Mid-South Postgraduate Nurse
Anesthetists’ Assembly in Mem-
phis, Tenn. He gave a copy of that
talk to the AANA, and it was pub-
lished in the Bulletin of the Amer-
ican Association of Nurse Anes-
thetists in November 1941.9

In October 1941, in a letter that
accompanied her application for
membership in the AANA, Nelson
wrote to Gertrude Fife who at that
time was the Treasurer of AANA.
In the letter she apologized for
not having submitted her applica-
tion long before. She indicated
that she was traveling to St Louis
at the end of the month, “and
hopes to see some nurse anes-
thetists at their work. I certainly
am a Lone Wolf in LA.”10 Nelson
was going to visit Helen Lamb and
observe endotracheal anesthesia
for thoracic surgery.

At a 1941 meeting of the Cali-
fornia Association of Nurse Anes-
thetists, Nelson was a member of

a panel discussion. Teresa Butler,
CRNA, who attended that meet-
ing, said that Nelson was highly
respected. “When Dagmar Nel-
son talked, people listened to
her,” said Butler. She stood tall
and was well dressed. Nelson’s
family said that she was always
slightly overdressed for any occa-
sion and always wore a dress,
never slacks or shorts. Butler said
she spoke clearly and confidently.
The topic of the panel was the
recent influx of physicians into
anesthesia, but the peculiar thing
was “They don’t want to adminis-
ter anesthesia themselves, all they
want to do is supervise us.” CAPT
Teresa Butler later became the
first program director of the Navy
Nurse Corps Anesthesia Program
(Teresa Butler, oral communica-
tion, November 2003).

In 1943, a mentally disturbed
patient of Hunt’s walked into his
office and fatally shot him. When
the office staff rushed into the
room, the man turned the gun on
himself and fired a second fatal
shot.11 This was a crushing
tragedy for Nelson. She had long
admired the man and loved his
children. She frequently took
them on outings and babysat for
them (Dan Nelson, Dagmar Nel-
son’s nephew, oral communica-
tion, August 2004).

Grieving the loss of her very
good friend and advocate for
almost 30 years, Nelson changed
her work location to the Los
Angeles General Hospital, where
she worked for a brief time; she
then took a nurse anesthetist
position at Children’s Hospital
where she worked until her
retirement. Illness prompted that
retirement, and she moved from
Los Angeles to San Jose to be near
her nephew Dan and his wife
Bonnie (Dan Nelson, oral com-
munication, August 2004). In

less than a year, however, she suc-
cumbed to acute leukemia and
died on July 4, 1958.12 Having a
personality with which many
CRNAs can identify, Nelson was
always a woman in control; she
specifically named the physicians
she wanted to care for her in her
final days. Some of them returned
the courtesy and waived the fees
for their services. In her last will
and testament, she detailed down
to specific individual vases, car-
pets and books who should
receive each item in her estate.13

Dagmar Nelson’s legacy
The legacy of Dagmar Nelson
lives with us today. Had she lost
that court case there likely would
not be an anesthesia specialty
within nursing. As a result of the
defense winning the case on the
basis of the nurse anesthetist
being supervised by a physician,
the supervision issue took on a
life of its own, then a metamor-
phosis, and it lives with us today.
Who knows how the court would
have ruled had the defense’s argu-
ment been based solely on the
fact that nurse anesthetists were
safe providers of anesthesia.
Anesthesia was taught in nursing

Figure 3. Surgeon Verne Hunt,
undated photo

(Courtesy of AANA Archives.)



school, and nurse anesthetists
were the mainstays of anesthesia
services around the country.

It may have been a risky
defense. The plaintiffs were all
male physicians. The defense
physicians were all male. Both of
those groups insisted that the sur-
geon, the “Medical Man,” or “Cap-
tain of the Ship” was in charge of
everything in the operating room.
Throughout the trial it was some-
times difficult to sort out the innu-
endos. Were they talking about
men or physicians and at other
times were they talking about
women or nurses? The Nineteenth
Amendment to the US Constitu-
tion granted women the right to
vote only 14 years earlier. Women,
in general, and nurses, in particu-
lar, were still second class citizens,
handmaidens, and doctor’s helpers
no matter how well educated. 

In 1983, during the term of
AANA President Patrick Downey,
the Dagmar Nelson Fund was
established to provide financial
assistance to CRNAs who were
ensnared in legal action challeng-

ing their right to practice. The
photos of Dagmar Nelson and Dr
Verne Hunt hang in the AANA
headquarters building in Park
Ridge, Ill.
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