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A recent Alabama case raises some interesting is-
sues about medical malpractice law and the rela-
tionship between the practice of nursing and the
practice of medicine. While none of the cases dis-
cussed in this article involve nurse anesthetists, the
issues should interest all nurses including nurse
anesthetists. What is the distinction between the
practices of nursing and medicine? Some commen-
tators (usually physicians) have claimed that the
distinction between nursing and medicine is that
only physicians have the ability to diagnose and
prescribe. Legislation adopted in recent years has
given some nurses the authority to prescribe. To
what extent do nurses diagnose?

In Baptist Medical Center Montclair v Wilson (618
So. 2d 1335, Alabama, 1993), a jury awarded the
plaintiffs $600,000, and the hospital appealed to
the Supreme Court of Alabama. The hospital asked
the court to consider two questions: one was
whether the plaintiffs had properly complied with
a provision of Alabama law which required that
medical malpractice actons be pleaded with speci-
ficity, and the second was whether the hospital was
negligent.

Pleadings establish outline of lawsuit
Pleadings in a lawsuit refer to the legal docu-

ments which establish the outline of the lawsuit. A
lawsuit is begun by the filing of a complaint. After
the complaint is served on the defendant, the de-

fendant has a certain number of days in which to
answer. Documents relating to the trial which are
required to be filed with the court (the complaint,
the answer, amendments to the complaint and an-
swer, counterclaims, suits asserting rights against
third parties based on events giving rise to the
dispute and others) are referred to as "pleadings."

Until the 20th Century, pleading was quite a
complicated matter. Precise forms had to be used
and sometimes a case would be dismissed because
the lawyer had failed to include particular lan-
guage or had used a form which the court later
decided was inapplicable. Pleading became a very
elaborate and bizarre game played by lawyers. If
they were wrong, their clients could suffer disas-
trous results.

Around the beginning of the 20th Century,
lawyers began to realize that their exaggerated at-
tention to technical rules had caused widespread
hostility and misgivings about a legal system
viewed largely as arbitrary. A series of reforms was
undertaken to simplify the pleading process and to
reduce the unfairness that a failure to comply with
technical requirements could cause. Consequently,
in most areas of law, courts let the parties make
their cases to the judge or jury, and the failure to
plead particular facts can almost always be reme-
died by an amendment or by a court determina-
tion that the opposing party was already ade-
quately informed.

In the last 20 years, however, there has again
been growing public dissatisfaction with the legal
system as it relates to medical liability lawsuits. In
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some states, reforms have been introduced in the
area of medical malpractice. For example, Alabama
requires that in an action against a healthcare pro-
vider, a plaintiff has to include in the complaint a
detailed specification and factual description of
each act and omission which the plaintiff thinks
causes the healthcare provider to be liable. A plain-
tiff can amend his complaint, but the amendment
must be made at least 90 days before trial, and the
plaintiff is prohibited from conducting discovery
and from introducing evidence regarding matters
not included in the complaint. The statute would
seem to be designed to insure that plaintiffs have
done their research before trial to limit lawsuits in
which the plaintiff may have no evidence of medi-
cal malpractice until trial.

With this background we can turn our atten-
tion to the case of Baptist Medical Center Montclair v
Wilson. The plaintiff had twins which were deliv-
ered by cesarean section. She became pregnant a
second time and chose to attempt a vaginal birth.
When she began to experience labor contractions,
her obstetrician told the hospital to observe her as
a "vaginal birth after C-section" patient. At 1:00
a.m., a member of the nursing staff performed a
vaginal examination and determined that her cer-
vix was not dilated. The nurse concluded that even
though the patient was complaining of contrac-
tions, she was not in active labor. Shortly after 4:40
a.m., the patient experienced a sharp pain and re-
ported to the nurse that she felt as though her stom-
ach had ripped open and the baby had moved up
toward the ceiling. At approximately 5:20 a.m., the
nurse performed a pelvic examination and deter-
mined that the cervix was completely dilated and
that the fetus' heart rate had dropped to 60-70 beats
per minute.

The nurse reported the findings of her exami-
nation to the obstetrician, but she did not tell the
obstetrician about the ripping sensation that the
patient had reported nor about vaginal bleeding
which was observed. At approximately 5:36 a.m.,
the obstetrician examined the patient, found that
the patient's cervix was not dilated, and called for
an emergency cesarean section. The surgery dis-
closed that the patient had suffered a catastrophic
rupture of the uterus and fetal distress. The baby
died within six months as a result of brain damage
sustained during birth. The parents sued the hos-
pital (and a number of others with whom they ulti-
mately settled).

At trial, the parents' expert testified to 16 spe-
cific acts of negligence on the part either of the
nursing staff attributable to the hospital or the hos-
pital itself. The hospital pointed out that under
Alabama law the patient was obligated to include a
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detailed specification and factual description of
each act and omission alleged by the plaintiff. As
the dissent in the case points out, the complaint
contained allegations of only four specific acts of
negligence. In addition there was a pretrial order
in which eight other allegations were included.
Only five of the allegations of negligence for which
the parents offered evidence at trial had been in-
cluded either in the complaint or in the pretrial
order. The hospital claimed that under the Ala-
bama statute the plaintiffs' expert should not have
been allowed to testify as to the 11 complaints of
negligence which were not in the complaint. The
hospital argued that the case should have been re-
versed and sent back for another trial. Since the
Alabama statute was part of an effort to reduce
medical malpractice claims, the hospital's position
seems to make sense. Obviously, the 16 specific acts
in the expert's testimony could not have been con-
tained in a complaint that mentioned only four
specific acts.

The Supreme Court of Alabama held, none-
theless, that the parents had complied with the stat-
ute. The hospital had deposed the parent's expert
more than 90 days in advance of trial and had had
an opportunity to learn about the specific acts of
negligence. As for the requirement that the com-
plaint be specific, the court ruled that a complaint
was specific if it identified the time and place at
which the alleged negligence occurred. In other
words, the court felt that the hospital was not dam-
aged by the plaintiffs' failure to comply with the
statute. This would seem to fly in the face of the
statute. Perhaps, it is a reflection that for the last 90
years, failure to comply with technical require-
ments have been insufficient for a court to deny
relief.

Distinctions between practice of nursing and
practice of medicine

It was, however, the second issue of the case
which attracted my attention. The parents claimed
that the hospital's negligent acts or omissions were
the cause of their baby's death. The court's discus-
sion of the facts is very interesting in light of tradi-
tional distinctions between the practice of nursing
and the practice of medicine. The Law is that what
nurses do is the practice of nursing, while the prac-
tice of medicine is what physicians do. The Law
recognizes the overlap between practices of nurses
and physicians. Does this overlap include "diag-
nosis"?

The plaintiffs selected as their expert the chief
of obstetrics at another university who was respon-
sible for training nurses in the treatment of
"vaginal birth after cesarean" patients. The plain-
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tiffs' expert testimony of specific mistakes made by
the nursing staff was the testimony which the hos-
pital complained was not specifically set forth in
the complaint. These included:

The nurse did not appropriately evaluate
the pelvic examination because the nurse had re-
ported that the patient was dilated when, in fact,
she was not.

The nurses should have recognized that the
patient was in labor upon the patient's admission
to the hospital.

The nurse failed to note the significance of
the absence of contractions of the uterus while per-
forming the examination of the patient.

The nurse failed to recognize the signs or
symptoms of a ruptured uterus.

Finally, the expert testified that when the
baby's heart rate dropped, the nurse should have
started oxygen on the mother to get increased oxy-
gen to the baby so that the baby would not develop
hypoxia.

The expert was careful, of course, to phrase
his findings of negligence as a "failure to observe."
"Diagnosis," according to the legal dictionary, is a
medical term meaning the discovery of the source
of a patient's illness or the determination of the
nature of a patient's disease from the study of
symptoms. But, the nurse, in fact, "observed" all of
the matters on which the expert based the negli-
gence charge. The point is that while the nurse
observed these matters, the nurse failed to recog-
nize the significance of the matters observed. That
is, the nurse failed to discover the nature of the
patient's disease from what the nurse observed.

The effort to create a meaningful distinction
between "observing" and "diagnosing" is impossi-
ble. No physician realistically expects a nurse to
report everything observed as if the nurse were a
video camera. What the physician expects is for the
nurse to observe and report only the patterns and
isolated facts which would lead the physician to a
diagnosis. An understanding of human nature
would suggest that the ability to observe the facts
which would lead to a diagnosis of a disease re-
quires the equivalent of the ability to diagnose the
disease. The Baptist Medical Center Montclair v
Wilson case demonstrates this point. The parents'
expert based one of the charges of negligence on
the nurse's failure to recognize the symptoms of a
ruptured uterus. To "observe" the symptoms of a
ruptured uterus, the nurse must have been able to
know what they were and that they had occurred.
This is the ability to "diagnose."

Sandhoffer v Abbott-Northwestern
The courts have faced this issue before. In

Sandhoffer v Abbott-Northwestern Hospital, 283 NW2d
362 (1979, Minnesota), a doctor applied a cast to a
patient's hand and ordered the nursing staff to
apply ice packs and to "monitor the patient's pulse,
temperature, respiration, blood pressure, and cir-
culation in the fingers." The condition of the pa-
tient's arm was periodically observed by nurses and
aides and recorded in their notes over a five-day
period. The fingers seemed to alternate between
being blue, cold and swollen, and looking normal.
After removal of the cast, it was discovered that the
cast had been too confining. Ultimately, the pa-
tient's arm had to be amputated. The hospital was
found responsible because there was expert testi-
mony that "the failure of the nurses to notify the
doctors of significant observable changes in plain-
tiff's condition was a direct cause of plaintiff's
injury." Again, the nurses were responsible for fail-
ing to "observe" although in reality their negli-
gence was not a failure to observe but a failure to
realize the significance of what was observed - that
circulation had been impaired. Had the nurse been
a physician, the nurse's failure to "observe" would
undoubtedly been described as a failure to "diag-
nose."

Lhotka v Larson
In Lhotka v Larson, (307 Minn. 121, 238 N.W.2D

870, Minnesota, 1976), another obstetric case, the
baby was born but had difficulty breathing and was
placed in an intensive care unit. The baby had a
number of cyanotic episodes and ultimately was
diagnosed as having severe mental retardation with
spastic quadroparesis and cerebral palsy. The par-
ents sued on the theory that the hospital was liable
because its employee, the nurse who had the re-
sponsibility for caring for the baby in the hospital's
nursery, was negligent. The parents attempted to
show that the nurse negligently caused or exacer-
bated a cyanotic episode which the baby suffered at
10:30 on the morning of her birth. The trial court
directed a verdict for the hospital, emphasizing that
plaintiffs had failed to show that the nurse's negli-
gence caused the baby's injuries. The trial court's
decision was upheld on appeal.

The parents argued that the nurse either failed
to observe in the baby signs which precede the
onset of cyanosis or that she failed to understand
the significance of what she did observe. Testimony
at trial indicated that certain symptoms precede
cyanotic episodes. Because the hospital records
showed that the baby was 'very dusky' at 10:30 a.m.,
and because the baby's chart contained no record
of cyanotic symptoms or, for that matter, any re-
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cord at all of her condition between 10:00 and 10:30
a.m., the parents argued that the nurse must have
failed to observe changes which they think should
have occurred. While the court disagreed, the case
illustrates demands made on nursing to "observe"
in circumstances that look remarkably similar to
the physician's "diagnosis."

Mundt v Alta Bates Hospital
In Mundt v Alta Bates Hospital (223 Cal.App.2d

413, 35 Cal.Rptr. 848, 1963), even in the face of
disputed testimony it is clear that the court's inter-
pretation of the nurse's obligation to "observe" and
call a physician was equivalent to requiring the
nurse to diagnose. A woman suffered from a recur-
ring inflammatory reaction. A specialist put her
on regular intravenous or intramuscular injections
of corticotropin (ACTH) during her flare-ups. In
March 1959, the patient suffered a particularly
severe flare-up. When she failed to respond to sub-
cutaneous and intramuscular injections of ACTH,
the specialist concluded that it would be necessary
to hospitalize her so he could administer an intra-
venous infusion of ACTH over a continuous
48-hour period. The specialist called in a surgeon
to perform a "cut-down" which was performed on
April 4, 1959.

The nurses attending the patient during the
period following the cut-down noted nothing un-
usual. On April 5 at 8:20 a.m., a nurse observed the
area of the cut-down and concluded that the intra-
venous solution was not running properly and that
infiltration was occurring. She wrote on the pa-
tient's chart, "Calf edematous and firm." At 10:30
a.m., the specialist visited the patient and exam-
ined the cut-down area. Although he read the
nurse's chart notation, his own observation of the
patient's leg indicated no more infiltration than
could be expected from a normal cut-down reac-
tion. He gave no order that the intravenous infu-
sions be discontinued. By 3:00 p.m. the nursing
staff observed that the intravenous solution was
running extremely slowly. A call was then made to
the specialist who asked only if there was any great
change in the leg since morning. The nursing staff
told him that there was not. He then instructed the
nurse to continue the intravenous infusions.

By 4:30 p.m. one of the nurses concluded that
the infusion was not going properly and noted on
the patient's chart, "leg firm and edematous." At
10:00 p.m., she charted, "Right leg edematous and
slightly red on inner calf." She also reported this
observation to the charge nurse, but the specialist
was not called. At 11 p.m. on April 5, another nurse
came on duty and was informed that the patient
was suffering from edema of the leg, but that the
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specialist had ordered the infusions to continue
nevertheless. At 11:30 or midnight, she noted on
the patient's chart, "Right leg on pillows--appears
edematous." She testified that at the time of this
notation, the patient's right leg was noticeably
larger than her left. The condition of the patient's
right leg became worse toward morning and at 5:40
a.m. on April 6, she charted "leg appears more
edematous." At 6:20 a.m. she asked the charge nurse
to observe the leg, and at 6:55 a.m. she was in-
structed to call the specialist. The testimony rela-
tive to this conversation was conflicting in that the
nurse testified that she informed him that there
was "increasing edema," whereas the specialist tes-
tified that he was told only that the patient's leg
was "still edematous." In any event, the specialist
instructed the nurse to continue the intravenous
infusions. Finally, the specialist's partner came to
the hospital at 11 a.m. and removed the catheter.
By this time the patient's right leg was swollen to
approximately twice it normal size. The patient
suffered "necrosis" of the tissues in her leg.

At trial, the specialist who had ordered the
infusion to continue and had refused to come to
the hospital to examine the patient, blamed the
nursing staff for failing to carefully observe the
patient. He testified that a nurse who observes
swelling or redness at the site of a cut-down was
under a duty to either notify the physician in
charge of the case or to turn off the intravenous
fluid. In his opinion, the patient's injury was the
result of the failure of the hospital nurses to per-
form their duties. The nurses' position was that a
nurse who observes swelling or other danger signs
in the area of a cut-down is under a duty to notify
the doctor in charge but that she may only cut off
the flow of intravenous solution upon orders from
the doctor.

The jury found in favor of the defendants, but
the trial judge ordered a new trial. The defendants
appealed on the grounds that there was insuffi-
cient evidence to justify a verdict against the spe-
cialist or the hospital which employed the nurses.
The appellate court found that there was sufficient
evidence that the specialist, the nurses, or both
were negligent. The court felt that the nurses could
have been negligent because they testified that al-
though the condition of the patient's leg grew in-
creasingly worse during the afternoon and evening
of April 5, no attempt to contact the specialist was
made until 6:55 on the morning of April 6.

If you look at the matter from the viewpoint of
the nurses, having notified the specialist more than
once that the calf was edematous, what more were
the nurses supposed to observe? The specialist did
nothing with the information. While clearly there
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was disputed testimony, the message is that when
the average nurse would recognize that a patient's
hand or leg had deteriorated to a point where med-
ical intervention is necessary, the nurse must act to
protect the patient even if it is the equivalent of a
diagnosis.

What these cases have in common is a finding
that nurses may be negligent for their failure to
"observe" specific conditions. Closer analysis indi-
cates that in many situations, the nurse can only

"observe" if the nurse is aware or what to look for.
Mere observation is insufficient. The standard of
care for nurses is that it is routine for nurses to
identify that something needs to be done. The fact
that only a physician diagnoses does not protect
nurses from liability if the average nurse in that
situation would have taken action the nurse did
not take. Both physicians and nurses "observe" and
are required to understand the significance of what
they observe. If nurses may not diagnose, someone
needs to tell the courts.
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Announcing A New
Nurse Anesthesia Program -

A Collaborative Venture Between
Kaiser Permanente

and Samuel Merritt College
Nurse Anesthesia. Fast becoming one of the most sought after career paths for registered
nurses - and one in great demand.

To meet the growing demand for Nurse Anesthesia education, Kaiser Permanente
Northern California and Samuel Merritt College in Oakland, California have established
a joint venture - the Master's Degree Program in Nurse Anesthesia. This twenty-four
month program which prepares students for certification as Nurse Anesthetists (CRNAs)
begins in the Fall of 1994.

Class size is limited to twelve students, with planned expansion in the future. The curricu-
lum will include an interdisciplinary foundation of core courses at Samuel Merritt College
and intensive clinical instruction will be held at select Kaiser Permanente Medical Centers
and other community-based hospitals.

The program's Medical Director, Kenneth Kampman, MD, Chief of Anesthesiology and
Associate Director, Chuck Rovinski, EdD, CRNA, Supervisor of Anesthesia, are both
from Kaiser Permanente's San Francisco Medical Center.

For more information about the Nurse Anesthesia Education Program, please contact:
Patricia Finnegan at (800) 522-0045, Kaiser Permanente Northern California, 1814
Franklin, Suite 501, Oakland, CA 94612-3438.
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