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Following the lead of the federal government, many
states have adopted "Freedom of Information Acts,"
assuring citizens of access to records and documents
maintained by government bodies. At the federal
level, Freedom of Information Acts have received a
variety of uses: newspapers publish Federal Bureau
of Investigation (FBI) records of persons who were
out of favor with particular presidential administrations; "watchdog" groups gather information relating to issues in which they are interested; families of those classified as "missing in action" discover
what the Defense Department knew.
Kansas Open Records Act
These acts often state that it is public policy to
open government records to public examination
while restricting access of the public to various records whose public disclosure would make government administration very difficult. For example,
public agencies may not be required to disclose
personnel records of government employees. A recent case in Kansas discussed the applicability of
this exemption to anesthesiologists who were
"independent contractors" at a publicly owned hospital (Southwest Anesthesia Service, PA v Southwest
Medical Center, 937 P, 2d 1257 (Kan. App. May 9,
1997)). A CRNA wanted to find out what arrangements the local hospital had made with an anesthesiologist group. The hospital was county owned
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and, therefore, was a public agency, subject to the
Kansas Open Records Act. The CRNA requested
that the hospital provide him with "any and all contracts, agreements, letters of intent or other written memoranda reflecting, evidencing or relating to payments,
compensation, loans, guarantees, or otherforms of monetary benefits" from the hospital to the anesthesiologists. The hospital sent only its recruitment policy,
blank copies of its standard relocation expense
agreement, and its hospital and physician agreement. It stated that the other information, relating
to compensation of the anesthesiologists, was exempt from disclosure because the Kansas Open Records Act did not require disclosure of "personnel
records,performanceratings, or individually identifiable
records pertaining to employees or applicants for
employment" (KSA §45-221(a)(4)) and because the
act did not require disclosure of "records pertaining
to employer/employee negotiations, if disclosure would
reveal information discussed in a lawful executive
session...."(KSA 45-221(a)(15)).
By its response, the hospital admitted that it
was a public agency to which the Kansas Open
Records act applied, but it objected to providing
financial information concerning its relationship
with the anesthesiologists. Its grounds were that
this was the same type of information which was
exempt from disclosure. Of course, the heart of the
dispute was that the exemptions were only available for information about employees and the anesthesiologists were not "employees." They were independent contractors. The hospital contended that
the relationship that the anesthesiologists had with
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the hospital was equivalent to the relationship to
which an employee has to an employer, and the
rights of privacy the anesthesiologists would have
had as employees should not be lost because they
were independent contractors. Just as disclosure of
personnel records would violate the right of privacy of an employee, so too would disclosure of
information which spelled out the financial arrangement between the hospital and its independent contractors.
When the hospital refused to provide the information, the CRNA went to court. The trial court
agreed with the CRNA and ordered the hospital to
provide the financial information. Again, the hospital refused and appealed to the Kansas Court of
Appeals. The Court of Appeals, in its decision of
May 9, 1997, also agreed with the CRNA. (937 P.2d
1257- The Kansas Hospital Association filed a brief
amicus curiae on behalf of the hospital, while the
Kansas Association of Nurse Anesthetists, represented by Norman Kelly of Salina, Kansas, and the
author of this article, filed a brief amicus curiae on
the side of the CRNA.)
The hospital claimed that these payments did
not have to be disclosed on the grounds that they
were personnel records. In making its argument,
the hospital relied on an opinion issued by the
Attorney General of Kansas that the personnel file
of a staff physician or other employee at a county
hospital is a record which need not be disclosed to
the public under the Open Records act. The hospital argued that it had the same relationship to the
anesthesiologists as the hospital which was the subject of the attorney general's opinion had to its staff
physicians.
From employees to independent contractors
There was a certain logic to the hospital's position. Until fairly recently, staff physicians at hospitals were employees. However, changes in methods
of reimbursement made it desirable for physicians
who had previously been employees to become independent contractors and to separately bill private insurers and the federal Medicare/Medicaid
programs for their services. This resulted in the
conversion of staff physicians from "employee" to
"independent contractor" status. At the time, the
conversion of status was not believed to have any
meaningful effect. Hospitals continued to maintain
some control over these staff physicians through
medical staff bylaws and by quality control requirements. It was a peculiarity of hospitals that hospitals had not attempted to exercise any greater control over these doctors as "employees" than they
exercised over them as "independent contractors."
For CRNAs, the switch did have some conse308

quences. Prior to this conversion, CRNAs and anesthesiologists were often fellow employees of hospitals. As anesthesiologists became independent
contractors, some hospitals had the now independent anesthesiologist offer employment to the former hospital-employed nurse anesthetist, while
other hospitals simply retained nurse anesthetist as
employees. In some hospitals, the CRNAs also became independent contractors.
One aspect of this seemingly harmless switch
in status may have been its effect on the status of
these former employees under Freedom of Information or Open Records Acts. Many of these acts
have provisions which are very similar to that of
Kansas. The acts recognize that government belongs to the people and that government information, whether developed by the government or
being held by the government in government files,
should also belong to the people. However, if carried to an extreme, open access might make it impossible for government to function. Records of law
enforcement agencies would, if exposed to the public, make it impossible to conduct undercover activities. Is it fair to subject employees of government to
the disclosure of such things as performance evaluations when we go to great lengths, in the private
sector, to protect this information? Would it be fair
to subject government workers to publish their personnel files in the local newspaper? Would anyone
work for the government if that were the case?

Requested information claimed to be personnel
records
Thus, the hospital claimed that the records
sought by the CRNA were personnel records and
that although the anesthesiologists were independent contractors, they should be considered employees for this purpose. The Appellate Court
agreed with the CRNA that the exemption applied
only to records of employees, and independent contractors were not employees. The court's reasoning
demonstrates the court's traditional relationship
with both the legislative branch and the executive
branch of the government. The Kansas Open Records Act states that "it is declared to be the public
policy of the State that public records shall be open for
inspection by any person unless otherwise provided by
this act, and this act shall be liberally construed and
applied to promote such policy." The public policy of
Kansas is that records are to be disclosed. The hospital argued that the information sought was equivalent to personnel records. It asked for the court to
interpret an exemption which, on its face, applied
only to employees to be applicable to independent
contractors as well. However, the act said that it was
to be liberally construed and applied to promote
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disclosure. The hospital was really requesting that
the exemption be liberally construed, not the act. In
its opinion, the court dealt directly with this
argument.
"The words of the [Kansas Open Records Act] exemption are plain and unambiguous. The duty of the
Court is to give effect to the intention of the legislature as
expressed rather than to determine what the law should
or should not be .... Statutory words are presumed to
have been consciously chosen with an understandingof
their meaning, and intentionally used with the legislature having meant what it said.... The cited exemptions
relate only to employees, and the District Court correctly
found them to be inapplicable. Any extension of the
exemptions to cover persons other than employees is a
matterfor the legislature."
With regard to the opinion of the attorney general, the court made two points. First, the court
stated that "a careful reading of the opinion shows that
the Attorney Generalwas discussing a staff physician who
was an employee of a county hospital."Apparently this
conclusion was not entirely clear. The hospital,
being sued, argued that the status of the anesthesiologists was identical to the status of the physicians
at the hospital which was subject to the attorney
general's opinion. The court dismissed the entire
argument with the statement "even if it did address
the situation in question, an opinion of the Attorney
Generalis neither conclusive nor binding on a Court."
Thus, this case demonstrates the relationship
among the three branches of government. When
the legislature has enacted a statute such as the
Kansas Open Records Act, the court's function is to
carry out the intent of the legislature. One of the
roles of the attorney general is to render advice to
state institutions on compliance with the law. Opinions of the attorney general are helpful in that they
indicate what a legal "expert" expects in a particular area. However, they are not binding on the court
and, as in this case, when they disagree with the
court's determination of the intent of the legislature, they must be ignored.

Another aspect of the case
There is one other aspect of the case that is
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worth commenting on. In dealing with the CRNA
and in the trial court, the hospital had asserted it
was not obligated to disclose the information because of the exemptions for personnel records and
records relating to employer/employee negotiations. The trial court had dismissed the hospital's
objections and was, as we have just seen, upheld on
appeal. During the appeal, the hospital raised two
more grounds for nondisclosure. The first of these
was that the information sought was covered by an
exemption for correspondence between a public
agency and a private individual, and the second
was that there was an exemption for public records
of a personal nature where public disclosure would
constitute a clearly unwarranted invasion of privacy. Because these issues were raised on appeal
and not at the trial level, the appellate court dismissed them on the grounds that no proof had been
offered at the hearing to support the exemptions.
The appellate process is only supposed to offer an
opportunity for relief to parties who are damaged
by wrongful conclusions of a lower court. It is not
intended, and the courts will not permit, the appeal
process to be used instead of the trial court. If you
do not bring up matters in the trial court, then, in
general, you cannot argue them in the appellate
courts.
Conclusion
This case is an interesting example of the interplay among the three branches of government. It
suggests the use and limitation of opinions of attorneys general. The particular holding of the case,
that exemptions for personnel records regarding
employees do not exempt similar information concerning independent contractors, may not have
great application for CRNAs. Freedom of Information or Open Records Acts only apply to government owned hospitals. While many hospitals are
charitable, very few are government owned and
would not be subject to Freedom of Information
Acts. Moreover, a number of CRNAs are also independent contractors who may want to consider
whether their "private" information may be subject
to disclosure under their state's Freedom of Information Act.
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