
Legal Briefs
ROBERT F. SYLVIA, JD
AANA Legal Counsel

Malpractice: The gathering storm-Part II

In his last article, Mr. Sylvia discussed areas of
practice that give rise to malpractice claims. It is
apparent that fully innocent nurse anesthetists can
be defendants in a malpractice case. In this article,
he discusses what happens when a nurse anesthetist
becomes a defendant in a malpractice case.

Lawsuits are generally begun by the filing of a
complaint in court which lists the parties and sum-
marizes the nature of the allegations in outline
form. Although the procedure varies from state to
state, it is generally true that a person who is
named as a defendant in a lawsuit will receive a
copy of such a complaint together with a document
notifying him or her as to the time when a res-
ponse to the complaint must be filed. This is the
first critical point in any lawsuit.

If the CRNA has insurance, it is imperative
that the insurance company be notified immedi-
ately of the service of process. If there is any doubt
about the legal significance of the document which
has been served or the question of whether the
claim is covered by insurance, you should seek
legal help immediately. At this critical point in a
case, you should make certain that you fully un-
derstand your rights. It is also critical at this stage
to take the necessary steps to make sure that the
insurance coverage is marshalled to assist now that
it is needed.

Ordinarily, it will only be necessary to for-
ward the documents served upon you to your in-
surance carrier. Normally, the insurance carrier
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will then designate counsel to represent you. How-
ever, it is not unusual for carriers to either deny
coverage or accept cases under a so-called "reserva-
tion of rights." This means in substance that the
carrier will retain counsel and represent your in-
terests for the time being, but reserves the right
at any time to deny that it is obligated to provide
insurance coverage. When an insurer takes a po-
sition of this nature, it is imperative that you
retain independent counsel to advise you as to
your rights and responsibilities.

To digress at this point, CRNAs should be
aware that insurance policies issued to health care
professionals frequently require the insured per-
son to notify the insurance carrier as soon as any
incident occurs which might reasonably be thought
to give rise to a claim. Many people ignore this
provision of their policies, and then are surprised
when the insurance company contends that it is
not obligated to provide either defense or coverage
because it was not given timely notice of the in-
cident. It is worth the time and effort necessary
to make sure that you have a copy of your insur-
ance policy and that you read it, so that you will
understand (1) the types of claims that are cov-
ered, (2) the types of claims that are excluded and
(3) the obligations which you the insured assume
to provide the insurance carrier regarding notice
of events which may give rise to a claim under the
policy.

One event which you can be certain will give
rise to a claim under the policy is the service of
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process in a lawsuit. However, there are numerous
incidents which can arise prior to the service of
process which fall into the same category, such as
the occurrence of an unfortunate medical event in
the course of an anesthetic procedure which you
have reason to believe can or might give rise to the
claim that proper procedures were not followed in
the operating room. Even if those procedures do not
appear to you to be anesthesia related and even if
you feel that everything appropriate was done, the
knowledge that a claim may follow makes it wise to
bring the matter to the insurance carrier's atten-
tion by written notice in conformance with the
policy terms. You can never be wrong if you pro-
vide the insurance carrier with notice of such in-
cidents, even if they later do not give rise to any
claim. However, you can very easily be wrong if
such an incident occurs and you fail to give notice.

What your attorney does
Once you have an attorney designated to rep-

resent you (as stated earlier, normally by the in-
surance carrier), the attorney will undertake the
task of preparing and handling your defense. Your
role is to give the attorney your full and com-
plete cooperation. In this respect, it is important
that you understand the relationship which exists
between an attorney and his client, whether that
attorney is retained by you personally or desig-
nated by the insurance company to represent you.
You have a right to discuss your case with your
attorney with full candor. There exists a privilege
between an attorney and the client which attaches
to all communications of this nature, known as
the "Attorney-Client Privilege." It protects these
communications from disclosure without your per-
mission.

Given the Attorney-Client Privilege, when you
meet with your attorney to review the facts which
gave rise to the suit against you, you must be care-
ful to provide all of the facts, not just those which
favor your position. This is no time for salesman-
ship. Your attorney will sell your case to the jury
when the time comes. Your job at this stage is to
make certain that there are no unpleasant surprises
in store for your advocate in court. Thus it is im-
perative that if there are any incidents which oc-
curred that reflect adversely on either you or any-
one else involved in the matter, your attorney
should be made aware of them now, rather than
having to find out about them later when it may
be too late to help you.

A necessary corollary of the need to discuss
your case fully and candidly with your attorney is
the rule that you do not discuss it with anyone else.

Most people realize that it would be foolhardy to
talk to attorneys or private detectives retained by
an unhappy patient, but they do not realize that it
is almost equally foolish to discuss such matters
with their friends or fellow professionals. Every
experienced attorney can relate horror stories of
how lunchroom or cocktail party gossip can come
back to haunt a talkative witness. When an inci-
dent that could give rise to a claim arises, the safe
rule is to talk to no one but your attorney about it.
If you have questions about whether you have to
talk about an incident to people in authority, such
as the police or members of the hospital adminis-
tration, seek legal advice before discussing the
matter.

Your attorney will prepare your case by in-
terviewing you and any other witnesses who are
available and will talk on a voluntary basis. Your
attorney will also review and analyze the hospital
records, including any incident reports which may
have been filed concerning the facts which gave
rise to the claim, and will conduct various pro-
cedures which are linked under the catch-all name
"discovery." Discovery procedures are no more
than a method by which attorneys undertake to
uncover the facts on which an adversary's claim is
based. They involve requests for production of
documents from an adversary which are, or might
be, relevant to the issues in the case; interroga-
tories, which are written questions addressed to a
party to be answered under oath concerning the
salient facts surrounding the case; and depositions.
Although depositions can be taken by written ques-
tion, they are generally taken orally in question-
and-answer format in an attorney's office with the
questions and the answers recorded and tran-
scribed by a court stenographer.

The importance of these discovery proced-
ures cannot be overemphasized. Answers of a party
to interrogatories and answers to questions asked
at a deposition are frequently admissible at trial
to establish the existence of particular facts and
circumstances surrounding the claim. If a witness
varies his or her testimony from that given at a
deposition when testifying at trial, the deposition
transcript will be available to demonstrate that he
has told two different versions of the story under
oath. The presence of such contradictions can have
enormous impact on a case, particularly when
questions of witness credibility are central to a
resolution of disputed facts.

Your attorney must prepare diligently for the
depositions to be taken of the claimants, and must
similarly take precautions to make sure that your
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answers to interrogatories are full, complete and
accurate and that you are fully prepared to proceed
with your deposition testimony. This preparation
should involve a thorough discussion and analysis
of the facts and circumstances surrounding the
claim, a review of the hospital records and what-
ever other documentation may exist, and a com-
plete review of whatever you may have said or
written in the past about the facts surrounding
this incident.

Your attorney will endeavor, within the lim-
its of human perception, to acquaint you with
areas which are likely to be the subject of question-
ing at your deposition and to review your responses
to questions in these areas so that you will be pre-
pared for them when and if they are asked. You
should always remember that when your adver-
sary's attorney is asking you questions at a deposi-
tion, he is doing so for the purpose of uncovering
information. This again is no time for you to ex-
ercise a penchant for salesmanship. Plaintiff's at-
torneys in malpractice cases are notoriously dif-
ficult to sell on the merits of a defendant's position,
although most of them are more than willing to
listen while you spend a great deal of time volun-
teering information which experience has taught
them will often prove valuable when you take the
witness stand at the time of trial.

At the risk of oversimplification, the best ad-
vice which any party can receive, when his depo-
sition is about to be taken by the adverse party, is
to listen to the question, answer the question which
is asked (not the question which you would like to
have asked) and answer it concisely and truthfully.

Most litigation, and malpractice litigation is
no exception, proceeds in a series of "peaks and
valleys." There are peaks of feverish activity when
discovery is in progress and then, when discovery
has been concluded, there is usually a valley while
the parties await trial. It is quite possible that at
some point in this process, the case will be settled.
Settlements frequently occur as late as the time of
trial or even during the course of the trial itself.
However, if your particular case is not settled, you
can expect another peak of activity as the trial ap-
proaches.

As the trial approaches, you will be expected
to thoroughly familiarize yourself with everything
you have said about this case in the past; this in-
cludes the answers you have given to interroga-
tories and the answers to questions you have given
at your deposition. It is likely that you will also be
asked to assist your attorney in a review of hospital
records and the depositions of other witnesses dur-

ing the trial preparation process. Finally, you may
be asked to assist an expert witness in preparation
for trial by providing the expert with information
or the results of your observations at the time of
the incident which is the subject of the suit.

During the trial, your testimony as a witness
will almost certainly be necessary, and again your
attorney will work with you to prepare your testi-
mony so that (1) you will be familiar with the
areas of inquiry which are expected to be covered,
and (2) you will be prepared to deal with likely
areas of cross examination by the claimant's at-
torney.

Conclusion
All of the foregoing suggests a rather compli-

cated and lengthy process, which by any standard
it most certainly is. On the other hand, it becomes
somewhat more bearable if you understand why
you are being asked to do something or what part
a particular step plays in the total process. This
suggests that you should feel free to question your
attorney if you do not understand something. It is,
after all, your case and your professional reputa-
tion which are involved.

You have a right to know what to expect, just
as a patient has a right to be informed of the na-
ture of a surgical procedure and possible compli-
cations which may arise from it prior to surgery.
If you take the time to understand what is going
on, and why, you will be of more assistance to your
attorney in the defense of the case, thereby giving
him an adequate opportunity to properly represent
your interests.

There are steps you can take to prevent mal-
practice claims. These preventive steps include
such things as checklists, histories, and the prepa-
ration of accurate anesthesia records. These can go
a long way towards preventing malpractice cases
and, more importantly, saving lives. Should a mal-
practice claim occur, your knowledgeable, candid
and fully cooperative participation in the defense
effort is a necessary predicate to successful results.
Successful results seldom occur through blind luck,
rather they are brought about by hard work and
combined effort on the part of the attorney and
the client.
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The biggest line of patient monitoring
temperature probes is even bigger

Selected Probe Styles
DISPOSABLE
',I1I IIAN SONAI IMP. Esophiageal
Stethoscope. 12. 18 and 24 Fr. Manuifac-
tured by Sheridan (Cat heter Corp. U ses a
tympjanic me'nbrane constrlucted cuff to
transmit seinsitive cadiac and breath
sounds and a YSI I hermistor toi measure
pirecise tempiJerature.

18" -4+

Sill IDIAN S()NATl MI I I. I sop1 hageal
Stethosope. 18 aind 24 F r. Kits offer the
samei sounid t ranismission andu temiperatuLre
Ii'asureme'nt capabilit ies as i he above
p~robe, with the added feature that permits
use LIp to 5 times per ti'iuperatiire probe.

Sill RII)AN Sill H-I- LMI ITV1. Pediatric
Nasopharvngeal Rectal. 10 IFr. Kits permit
muiiltile~i (5) u151 of temp~erature pirobe'.

I- 10 /." SHEATH -. 1

I S( )'IA(4AI RCTUAL. Steriliz'ed flexibule
vinyl probe for temperature mwasiirenmenti
adults and infants.

T'i ..- V,9" MAX.

SKIN SURF-'ACI :. Sterilized flexible vinyl
probe. Sensor mnuuited1 oni adhesive pad for
attaching toi skini of adults and infants.

REUSABLE
I SOPIIAGI Al I ( [CAl.. Rugged, vinyl
probe with 10' lead for use ill adults.

e," MAX. 6"D

-' K -Y" MAX.

RIECTAL- SMAF I.IFlexible vinyl pirobeu
with 10' lead for infant temperature.

Ye" 0/

13" -+

SKIN-AI-ACI IABI I . I lexible vinyl le'ad
wit h stai iless steeIl cill) epouxV hiacked. lape
uon skin or flat surfaceis.

CI" AX. FLAT LEAD
.050" x .132" x 10'

I ISSIJI: IMPI AN [Al I()N. Noin-toxic lpoly-
et l'ie fori ling-ternii sutie iuis
mreasuremnit.

,/"T THERMISTOR i04.

I IYP()I)I.HMW P0R( BE: 18, 20, 22 gauge.
Stainless steel for sibc titaineonts intrave
inous, or small area iuieasuin iiu ts.

- 3"

MYOC ARI)IAI. TIIUMBTAC'K PR{OBE. 24
gauge. For tempilerature' measuirement dur-
lng op~enl-heart surgery. Cau be affixed with
sttures ithrough two needle holes.

0.08" SURNG HOLES

AIRWAY. Tempe(raitture in hI adult and pe-
dliatric airwatv equ ipmenit ini aiiest hesia and
resp~iratiorv 0are.

0.0"0, 1" TAPER

11 IIRM( MI :IRS. Single' and nulti-c han-
nel. digital anmd anualiog iherinoteters. Bat-
terV-pouwe'red,. recourdlale signals.

When you monitor temperature of critically ill pa-
tients, chances are you use YSI Temperature Probes.
There are YSI Series 400 and 700 Temperature Probes
for almost every medical application, and they are
usable with most patient monitoring systems, includ-
ing Hewlett-Packard, Spacelabs (Vitatek) and
Datascope.

YSI has the widest probe selection available, over
50 models of both disposable and reusable styles, and
we've just expanded the line even more.

New offerings include the Myocardial Thumbtack
Probe for open-heart surgery, plus three sizes of Sher-
idan/Sonatemp TM Esophageal Stethoscope Probes.
The new esophageal stethoscopes are available both
as disposables and in unique Sheridan Sonatemp!
LTU M (LimiTed Re-Use) Kits. You get the excellent

Visit our Booth No. 204
at the AANA Annual Meeting

sensitivity of Sheridan's Sonatemp tympanic mem-
brane constructed cuff for monitoring ventilatory and
heart sounds, plus a YSI thermistor probe for precise,
reliable temperature measurement. And the new
Sheridan Sher-I-Temp LTU T disposable pediatric
nasopharyngeal/rectal probe kit with a YSI temper-
ature probe and sheaths has also just been introduced.

The complete line of YSI and Sheridan Probes,
along with YSI's full line of electronic thermometers,
is described in a new catalog of temperature and ox-
ygen products for critical care patient monitoring. Write
or call for your free catalog or a discussion of your
probe requirements. Call loll-Free: 800-343-HELP.

SHERIDAN -
TM s

Scientific Division
Yellow Springs Instrument Co.

Yellow Springs, Ohio 45387 USA * 513-767-7241


