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Herrington v. Hiller: A nightmare for those who restrict CRNA practice
As the number of anesthesiologists increased, anes-
thesiologists unwilling to compete with nurse anes-
thetists in the marketplace attempted to adopt re-
strictions on nurse anesthesia practice. Often these
restrictions were designed to appear to be quality of
care principles. However, studies show that nurse
anesthetists and anesthesiologists administer anes-
thesia with the same high degree of success. Restric-
tions on CRNA practice cannot be justified by qual-
ity of care. Moreover, nurse anesthetists are well
respected and recognized in the health care com-
munity. Consequently, hospitals and others who
permit the creation of anti-CRNA restrictions must
be aware that these restrictions will do nothing to
promote patient care and will only make care more
expensive. More importantly, because anti-CRNA
policies are contrary to what health care profession-
als expect, there is a substantial likelihood that these
policies will be ignored.

Hospitals adopting anti-CRNA restrictions are
creating potential liability hazards where none
would otherwise exist. If these guidelines are ig-
nored and an anesthesia mishap should occur, the
patient will probably claim that had the hospital
followed its guideline the injury would not have
occurred. This argument, although groundless in
fact, will be difficult if not impossible to refute.
Anti-CRNA guidelines, whose purposes are only
economic but are written to look like quality of care
standards, do a hospital no good and can do tre-
mendous harm.
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Courts argue against anti-CRNA practice
In a recent case, the courts have now given

another very powerful argument against anti-
CRNA practices. In Herrington u Hiller 883 F.2d 411
(5th Cir. 1989), the United States Court of Appeals
for the Fifth Circuit sent a case back for a new trial,
holding that a hospital may be liable to patients for
damages when they fail to provide around-the-clock
anesthesia services because of "political" reasons.
The case is yet another example of the disasters to
which hospitals become exposed when they allow
anti-CRNA anesthesia policies to be adopted. The
court found that a jury should have been allowed to
determine whether a hospital's refusal to provide
24-hour anesthesia coverage because it would have
meant that CRNAs would give regional anesthesia
was medically sound practice or was motivated by
"political" purposes.

Hospitals being urged to restrict nurse anes-
thetists from giving regional anesthetics and other
functions must consider the extent to which such
restrictions will expose them to liability to patients
in negligence actions. Policies, such as the October
1983 "Statement on Regional Anesthesia" of the
American Society of Anesthesiologists (ASA) rec-
ommending that CRNAs should not be allowed to
administer regional anesthetics, which have no fac-
tual basis can therefore be dangerous to hospitals.

In Herrington u Hiller, a 448-bed facility serving
approximately 400,000 people within a 60-mile ra-
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dius, had the only obstetrical unit available in the
area. Two thousand babies a year were delivered in
the hospital, or an average of five a day. According
to testimony which the trial court excluded, various
staff physicians were in favor of instituting 24-hour
anesthesia services but were unable to convince the
hospital. According to the excluded testimony, the
provider of anesthesia services in the hospital was
willing to provide 24-hour services if the hospital
would permit its CRNAs to place epidural cathe-
ters. According to the excluded evidence, the only
reason that CRNAs were unable to place epidural
catheters was because of "politics:'

The plaintiff went to the hospital to give birth
at 3:00 a.m. While in labor, she suffered a cata-
strophic rupture of her uterus. The attending phy-
sician determined that a cesarean section was
needed immediately. Because the hospital did not
have 24-hour anesthesia coverage, an anesthetist
had to be called from home. Delivery was accom-
plished within minutes of the anesthetist's arrival;
however, because of lack of oxygen the child was
born severely crippled and retarded.

Below accepted standard of care
The parents, bringing suit on behalf of their

child, argued that the hospital's failure to provide
24-hour anesthesia service was below the accepted
standard of care of such a facility. They offered
proof that the hospital's decision was not based on
medically sound practice but on "politics." They
argued that had the hospital done what was medi-
cally sound, it would have had 24-hour anesthesia
service and their daughter would not have been
born with brain damage.

The parents, in fact, had a good argument that
the lack of coverage directly contributed to their
daughter's injury. The fact that their daughter was
born alive indicates that the placenta did not sepa-
rate until minutes before the cesarean section. If it
had separated earlier, their daughter would have
been stillborn. Consequently, if the operation had
not been delayed to bring in an anesthetist to the
hospital, there was evidence that their daughter's
injury would have been prevented.

The hospital claimed that the dispute concern-
ing CRNA placement of epidurals was not relevant
to the hospital's standard of care. There was "a
legitimate and sincere difference of opinion concerning
the medical wisdom of the center's policy." 883 F.2d at
414. The United States Court of Appeals for the
Fifth Circuit disagreed. "The CRNA dispute was the
only barrier to the institution of 24-hour anesthesia
services-services that the Herringtons valiantly argue

might have prevented the brain damage to their daughter"
This issue was vital to the resolution of the
Herrington's claims.

Sound medical judgment
The hospital also argued that its CRNA policy

could not be a source of liability since it was founded
upon "sound medical judgment." The Court of Ap-
peals held that a hospital's medical policies, like
policies instituted by other professionals, would be
reviewed by courts and juries.

The United States Court of Appeals deter-
mined that the District Court was wrong to keep
evidence that the hospital had refused to provide
24-hour coverage because of anesthesia policies
from the jury. If the jury believed the evidence, the
court felt that the jury could have found in favor of
the Herringtons and against the hospital.

Hospitals considering anti-CRNA restrictions
should be reminded that policies, such as the ASA's
anti-CRNA regional anesthesia policy represents
an ASA wish, not a policy which can be supported
by evidence. There is no evidence by which a court
or jury could determine that restricting CRNAs
from giving regional anesthesia is a "sound medical
judgment:'

Herrington u Hiller is a warning to all those who
would adopt anti-CRNA restrictions and disguise
financially or politically motivated decisions be-
hind a facade of "sound medical judgment." More-
over, the principle is applicable to other areas as
well. For example, the American Society of
Anesthesiologists/American College of Obstetri-
cians and Gynecologists Joint Statement on the Op-
timal Goals for Anesthesia Care in Obstetrics was
another "politically" motivated effort to encourage
the use of anesthesiologists at the expense of nurse
anesthetists. In order to encourage the use of anes-
thesiologists, the statement compromised optimal
care when it indicated that an emergency cesarean
section could wait for up to one-half hour in order
for an anesthesiologist to be available. Herrington u
Hiller shows that hospitals which compromise pa-
tient care to accomplish political objectives run
substantial risks.

It seems cold blooded and inhuman that any
hospital would compromise patient safety in order
to accomplish the political or financial agenda of a
group of health care providers. If hospitals are not
sufficiently motivated by patient care, maybe fear
of substantial legal liability will encourage them to
make decisions on the basis of what is best for the
patient.
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