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In previous articles we have discussed the concept
of "wrongful termination" in which the courts have
protected employees even through the employer
had the right to terminate the employment rela-
tionship "at will."(See the "Legal Briefs" column on
"Wrongful Termination" in the June 1989 AANA
Journal.) The traditional legal interpretation has
been that when an employment contract fails to
provide a specific term, the contract can be termi-
nated "at will" with little or no notice and with or
without reason.

In recent years, however, the courts have recog-
nized limitations on their strict doctrine that em-
ployment contracts without a specific term can be
terminated at any time, with or without cause. In-
creasingly, for public policy considerations, the rec-
ognition that good faith is a term of any contract or
the parties' intent, the courts are finding limitations
on the circumstances under which a contract can be
terminated. In several cases the courts have said
that there may be circumstances when the employ-
er's termination of an "at will" employment con-
tract is a wrongful discharge for which the courts
will award damages or other relief.

Omotola v S&S Anesthesia Services
In a recent case, Omotola v S&S Anesthesia Ser-

vices, App. LEXIS 4076, (Ohio, August 19, 1991), the
Court of Appeals of Ohio held that no exceptions
were available and a CRNA had a contract which
could be terminated "at will." The CRNA had left a
job in Illinois and accepted employment with a
professional corporation providing anesthesia ser-
vices in Ohio. There was an agreement that the
CRNA would receive a review in June of 1983 and
in June of each following year.

In May, 1983, the CRNA proposed a revision to
his employment terms. The anesthesia group re-
jected the CRNA's proposal and submitted a counter
offer. Further offers by both sides followed, but fi-
nally the anesthesia group issued an ultimatum
that its offer had to be accepted by June 24, 1983.
When the CRNA did not accept the proposal, the
CRNA was fired. The CRNA then filed suit against
his former employer claiming "wrongful discharge."
The CRNA claimed that the contract was not termi-
nable "at will" but had a term of year to year and
could only be terminated for "just cause."

The Ohio Court of Appeals found that there
was no evidence of any agreement to employ the
CRNA beyond June 1983. "In the absence of language
setting out the duration of employment, the contract is
terminable at will by either party."The court concluded
that the contract was an employment contract "at
will" and could be terminated by the employer at
any time without liability for breach of contract.

Upon reading the court's decision, it is easy to
understand how it reached its conclusion. After all,
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the contract did not contain a specific term of em-
ployment, it only indicated that the plaintiff would
be reviewed on an annual basis. Obviously, if the
first review was negative, the plaintiff should have
expected that the contract could have been termi-
nated. So, how could the CRNA claim that the term
extended beyond the first year? Why would the
CRNA bring this suit at all? Reading between the
lines, the CRNA's position becomes more sympa-
thetic.

The CRNA, after all, had left a job in another
state to begin employment. The agreement indi-
cates that the CRNA was to be reviewed not only in
June 1983, but in June of each following year.
Surely the parties must have expected the CRNA to
have been employed for more than a single year.
Isn't it reasonable to believe that the CRNA would
not have given up a job in another state and would
not have negotiated an agreement to be reviewed
each year if he thought he could be fired at the end
of the first year. Moreover, in point of fact, the
CRNA's review was not negative. The CRNA was
fired, not because of job performance, but because
he had the disrespectful notion of bargaining at
arm's length with his employer.

The court's position seems somewhat cold and
harsh. Apparently, the CRNA's mistake was to at-
tempt to renegotiate new terms for the employment
contract. Did the CRNA propose new terms believ-
ing that he was secure in the position and could not
be fired except for "just cause"? It is hard to tell.

The court quotes from a letter that the CRNA
wrote when he proposed new terms for his employ-
ment on May 25, 1983. In this letter, in which the
CRNA demanded terms which were very different
from the previous year's terms of employment, the
CRNA said that there was no enforceable contract
between himself and his employer. We can assume
that the CRNA believed that his bargaining posi-
tion was improved if there was no contract. Unfor-
tunately, this strategy backfired when the court took
this statement as evidence that his employment was
"at will."

The CRNA was asking the court to interpret
his employment contract and to hold that because
of the fact that the contract provided for annual
reviews, the contract was to continue from year to
year. The court refused to do this on the grounds
that it could not add terms which the parties did not
include to a contract. The CRNA, however, was not
asking for new terms, he was only asking for an
interpretation of terms already there. If the parties
had intended a term of one year, why would the
agreement bother to provide for annual reviews
beyond the first year?

As an alternate theory, the CRNA claimed that

the anesthesia group required him to be on call, for
which he was not compensated. Therefore, the anes-
thesia group was "unjustly enriched, "and the CRNA
should be compensated for that "enrichment."

The doctrine of Unjust Enrichment states that
a person should not be allowed to profit or enrich
himself inequitably at another's expense. It permits
a plaintiff to recover when a defendant has received
something of benefit that the court agrees would be
unjust for that person to retain. It is not based on
contractual principles but on the concept that the
purpose of the courts is to do justice. The appellate
court dismissed the CRNA's claims of unjust en-
richment, deferring to the trial judge who did not
believe that the anesthesia group had been "unjustly
enriched."

Marie Sides' case in North Carolina
Mr. Omotola did not fare nearly as well as

another nurse anesthetist, Marie Sides, in her 1985
case, 74 NC App. 331, 328 SE 2d 818 (North Caro-
lina, 1985). In Sides' complaint, which the court
accepted as true for purposes of determining if she
had a claim, she alleged that she (like Omotola) had
left an existing position to accept employment in
another state. One of the primary inducements for
Sides to take the new job was job security. She was
assured that nurse anesthetists at her new hospital
could only be discharged for incompetence.

Sides was ordered by an anesthesiologist to
administer certain anesthetics to a patient after sur-
gery. She refused, believing that the anesthetics
would be harmful. The anesthesiologist adminis-
tered the agents himself to tragic consequences. The
patient stopped breathing, went into cardiac arrest,
and suffered brain damage. A suit was brought
against the hospital and various physicians. Sides
alleged that she was advised not to testify fully at
the trial by various physicians who worked at the
hospital, various defendants who were sued by the
patient, and by the attorneys for the hospital. None-
theless, she testified for the patient.

Sides further alleged that after the patient's
recovery of a substantial sum of money, a number of
physicians displayed hostile attitudes toward her.
Despite requests, she was not informed of any com-
plaints about her job performance. Subsequently,
she was warned that she had an "abusive attitude"
and that her work would be closely monitoied for
three months. Two days later her supervisor wrote a
letter repeating the complaints and within two
weeks she was discharged.

Sides brought suit against the hospital and var-
ious others involved with her firing, claiming that
there was a contract not to discharge her for any
cause other than an incompetent performance and
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that her discharge breached her contract. She also
claimed that her discharge was in retaliation for her
testifying fully.

The trial court dismissed her complaint. The
trial court believed that even assuming that every-
thing that Marie Sides alleged was true, under
North Carolina law, the hospital had an absolute
right to dismiss her because she was an employee
"at will" and her complaint was not a claim on
which courts in North Carolina could give relief.

The case was appealed to the Court of Appeals
of North Carolina, which, in 1985, ruled in a careful
and well written decision that if Marie Sides was
able to prove the facts claimed in her letter, she was
entitled to damages from the hospital. The North
Carolina Appeals Court first pointed out the gen-
eral common law rule that when a contract of em-
ployment does not fix a definite term, the employ-
ment is terminable "without cause" at the will of
either party. As recently as 1978, which was only
four years before Sides was fired, the same North
Carolina court had held that there was no "retaliatory
discharge" exception in North Carolina law.

The "retaliatory discharge" exception to "at
will" employment had begun in 1973, when the
Indiana Supreme Court had pointed out that the
Indiana Workers Compensation Act prohibited an
employer from avoiding obligations under the law
by any agreement, rule, regulation, or other device.
If an employer was free to fire an "at will" em-
ployee for any reason, the employer could fire the
"at will" employee for filing claims under the Indi-
ana Workers Compensation Act. This would di-
rectly violate the legislature's intent that employers
should not avoid the act.

Thus, the Indiana Supreme Court carved out
an exception to the common law doctrine that an
employee "at will" could be terminated at any time.
In Indiana, an "at will" employment contract could
be terminated for any reason except that it could
not be terminated in retaliation for an employee's
pursuit of rights under the Indiana Workers Com-
pensation Act. The exception became known as the
"retaliatory discharge" exception.

In 1978, a North Carolina Appellate Court re-
fused to follow Indiana's new retaliatory discharge
exception. In accordance with well-followed legal
doctrines, the appellate court said it had been rul-
ing for so long that contracts without definite terms
of employment could be terminated at any time that
it could not change its interpretation. Without a
sign from the legislature, the court was unwilling to
consider any exceptions to the "at will" concept. In
other words, the court was in essence saying: We've
gotten in such a rut that unless the legislature tells
us to change, we have to follow this course no matter

how inappropriate our decisions become. And, in
1978, the legislature had not shown any indication
that a doctrine similar to retaliatory discharge
should be adopted in North Carolina.

However, during the next session of the North
Carolina General Assembly, the legislature granted
certain rights to employees fired in retaliation for
exercising rights under the North Carolina Work-
er's Compensation Act and even recognized the
concept of "retaliatory eviction" in certain cases.
When the Sides case reached it, the North Carolina
Appellate Court was prepared to consider whether
there should be other exceptions to the absolute
freedom of an employer to terminate an "at will"
employee at anytime. Once the legislature recog-
nized exceptions to the "at will" doctrine, the court
also began to address additional exceptions on their
own merit. The legislature had reached out its hand
and pulled the court out of the rut.

The court then made an extensive review of the
cases in which exceptions to the strict enforcement
of "at will" contracts had been granted and came to
the conclusion that "in a civilized state where reciprocal
legal rights and duties abound the words 'at will' can
never mean 'without limit or qualification'... For in such
a state the rights of each person are necessarily and inher-
ently limited by the rights of others and the interests of the
public... Thus, while there may be a right to terminate a
contract 'at will' for no reason, or for an arbitrary or
irrational reason, there can be no right to terminate such a
contract for an unlawful reason or purpose that contra-
venes public policy."

In the Sides Case, the first argument made by
Sides, breach of contract, was similar to the issue
raised in the Omotola case. Sides claimed that she
was told that she could only be discharged for
incompetance and that these assurances induced
her to move to North Carolina to accept the job
offer. The court interprets this provision as remov-
ing Sides' contract from the category of "at will"
contracts. Sides' contract was not terminable "at
will," it was only terminable if she was incompetent.

The merits of each case
Was Sides' contract so different from Omotola's

contract as to justify a different result? In general,
employment contracts that provide for permanent
employment are interpreted as terminable "at will."
Omotola's contract had no specific term. Omotola
argued that it progressed from year to year almost
on a permanent basis. In his case, the court held
that it was terminable "at will".

In the Sides case, the court held that the fact
that Sides moved from another state to North Caro-
lina in reliance on the terms of the contract made
the assurances that she would not be fired except for
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incompetence which was enforceable. However,
Omotola had also moved from one state to another.
While the legal principle seems to be clear, its ap-
plication to the particular facts of these cases is hard
to understand. While the courts would never admit
it, I suspect that the court was affected by what it
deemed to be the justice of the situation, more than
by the application of the principle of the specific
facts.

In the Sides case, the facts alleged by Sides
indicated that she was discharged not for incompe-
tence but for standing up for the rights of the pa-
tient. Sides was terminated because she offended
the wrong people. In the Omotola case, Omotola
was attempting to better the terms of his contract.
Renegotiating your contract may work in sports,
but in health care, it leaves the courts unwilling to
find exceptions to help you out.

We, however, can draw some lessons from these
two cases. First, there is nothing wrong with being
an "at will" employee. But if you have accepted
employment because promises or assurances have
been made to you, it is a good idea to get them in
writing. You do not necessarily have to have a multi-
page employment contract, but it would be helpful

to have something in writing signed by the em-
ployer setting forth the terms on which you are
relying. If you cannot get these assurances in writ-
ing, maybe you can get the employer to repeat these
assurances in the presence of someone who can
testify if you get fired later. If you get a contract or a
memorandum in writing, make sure it contains all
of the terms on which you are relying.

When it is time to renegotiate, think about
your bargaining power. When you take a position,
can your position be used against you if things do
not work out? Omotola probably thought he would
be freer to negotiate if there was no agreement
governing his relationship with his employer. The
employer later used Omotola's bargaining position
as an admission that the employer was not bound by
the previous understanding. It might have been
better to try to renegotiate the terms of a new con-
tract while the original terms continued to be bind-
ing. While the courts continue, in the words of the
North Carolina Court of Appeals, to make the rela-
tionship between employer and employee more of
a "civilized state where reciprocal legal rights and
duties abound," the Omotola case shows us that not
every court will see it the same way.
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