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Fairness in
credentialing and
the Certified
Registered Nurse
Anesthetist

As we have said many times,
courts and the legal profession do
not understand what healthcare
practitioners do. Healthcare prac-
titioners are well educated, highly
trained, and have a language of
their own. Lawyers and judges
lack the education to have an
understanding of what is involved.
Often, they do not even have the
vocabulary. Naturally, they are
reluctant to substitute their judg-
ment for the judgment of practi-
tioners. Healthcare practitioners
are designated professionals. They
are allowed to set their own stan-
dard of care and to serve as experts
to testify what the standard is.
Nonetheless, the courts serve as
the last bastion of protection for
people who are treated unfairly or
wrongly. Society’s willingness to
have its problems decided by the
legal system and not by force is
what makes society “civilized.”

Granting of privileges
Society relies on healthcare
experts to maintain the level of
care in hospitals and other set-
tings. The key to this process is
the granting of “privileges” or
determining “credentials.” A hos-
pital permits a practitioner to
engage only in those activities for
which the practitioner is privi-

leged. Granting these privileges is
often delegated to an appropriate
department or group of peers
capable of determining the candi-
date’s capabilities. The institution
must determine that the practi-
tioner may safely perform the
action for which privileges are to
be granted and that the practi-
tioner has the education, the
experience, and the skill to engage
in the activity.

But the power to determine in
what areas a practitioner may prac-
tice and from which areas the prac-
titioner will be excluded can be
used to benefit others besides soci-
ety and patients. This power can be
perverted to benefit the person
granting the privileges rather than
patients. For example, in Oltz (656
F. Supp. 760 (D. Mont. 1987)), the
court found that a group of anes-
thesiologists had forced a nurse
anesthetist out of a hospital, not for
the purpose of protecting the qual-
ity of care in the community, but
simply to remove a competitor
from their midst.

So, while society is dependent
upon healthcare practitioners,
even if they are competitors, to
eliminate incompetent or substan-
dard practitioners, there should be
a counterbalance, some protection
to keep the power of “privileging”
from being corrupted so that it is
exercised not for the benefit of
patient care, but simply to reduce
competition. While there are a
variety of tools designed to reduce
potential abuses in the privileging
process, many of these tools were
developed without a complete
understanding of all the competi-
tors who might be affected by
privileging decisions.

For example, the Joint Commis-

sion on Accreditation of Healthcare
Organizations (JCAHO) 2002 Hos-
pital Accreditation Standards

1
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out the criteria for a privileging
system, and Standard MS 3.1.6.1.7
requires that there be a “mecha-
nism for fair-hearing procedures”
among medical staff recommenda-
tions. Traditionally, hospital bylaws
protect physicians in the privileg-
ing process from an abuse of dis-
cretion by physicians with whom
they compete. They provide for fair
hearings, the right to present evi-
dence and correct accusations, and
a right of appeal. However, many of
these protections simply overlook
the fact that not all competitors
who require protection are mem-
bers of the medical staff. Because of
the importance of anesthesia, some
nurse anesthetists are members of
the medical staff and entitled to
these protections. But some are
not. They must still have privi-
leges, but they are not automati-
cally given the same protections as
members of the medical staff.

The American Association of
Nurse Anesthetists’ Practice De-
partment has received complaints
from nurse anesthetists who have
been treated unfairly in the hospi-
tal credentialing process and have
been denied privileges for no
apparent reason. This can become
especially problematic if practi-
tioners are obligated to report that
they have been turned down for
hospital privileges when applying
for future positions. In one inci-
dent of exceptional unfairness, a
Certified Registered Nurse Anes-
thetist (CRNA) applied for privi-
leges at 2 hospitals simultaneously.
She took the first job that was
offered. Subsequently, she heard
from the other hospital that her
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privileges were denied. Although
she never learned why her privi-
leges were denied, she was
nonetheless obligated to inform
her new employer that another
institution had denied privileges.
When the employer learned that
the other hospital had denied priv-
ileges, it revoked her privileges
and the CRNA whose only fault
had been that she was not certain
which hospital would offer her
employment so she applied for
positions at 2 hospitals, found her-
self with a job at none.

While society is dependent on
healthcare professionals to evalu-
ate the competence of their fellow
practitioners, it recognizes that
these decisions may sometimes be
incorrect because healthcare prac-
titioners compete with each other,
form likes and dislikes on bases
that have nothing to do with com-
petence or practice, and are influ-
enced intentionally or uninten-
tionally by the fact that those who
make the decisions compete with
or are otherwise rivals of the very
persons they are asked to evaluate.
The loss of privileges can have
profound effects on a practitioner’s
practice and income. When a prac-
titioner’s privileges are curtailed or
denied, what legal recourse does a
practitioner have?

Canady v Providence
Hospital
The case of Canady v Providence
Hospital, 942 F. Supp. 11 (D.C.,
1996) is a collection of the legal
remedies that are often used to
attack the denial or restriction of
privileges. Jerome Canady, MD, a
surgeon, met with the representa-
tives of a hospital in the District of
Columbia, indicating that he
wanted to perform vascular and
thoracic surgery, as well as general
surgery. Over the next few months,
Dr Canady met with a number of

physicians associated with the
hospital, discussing various types
of procedures that he wished to
perform but, when viewed in ret-
rospect, not necessarily being
guaranteed that he would be
allowed to do so. He finally
received a letter from the president
of the hospital informing him of
his provisional appointment to the
staff, but the letter was silent as to
privileges. When Dr Canady
inquired what his privileges were,
the president of the hospital
responded verbally that as far as
she knew he had been granted
everything he applied for. How-
ever, the president of the hospital
was not the person authorized to
grant privileges. 

Not long after Dr Canady began
operating at the new hospital,
things went rapidly downhill.
Four months after he began per-
forming operations at the hospital
he was sent a letter stating that the
hospital would not schedule a
patient for thoracic surgery if Dr
Canady was the private primary
surgeon. As a result of problems
he was having with the hospital,
he reviewed his credentials file
and discovered, for the first time,
that he had not been given tho-
racic or vascular privileges. 

Consequently, Dr Canady re-
tained a lawyer and brought suit
against the hospital. This resulted
in a settlement in which both sides
appeared to save face. The suit was
withdrawn, Dr Canady’s privileges
were reinstated, and Dr Canady
agreed to furnish a written second
opinion for certain cases. How-
ever, it turned out that this did not
resolve the matter. Misunderstand-
ings continued about Dr Canady’s
compliance, and Dr Canady did
not get satisfactory answers to
questions about his privileges.
Matters continued largely unre-
solved until winter when there was

another incident in which another
staff physician questioned Dr
Canady’s competence. A proceed-
ing for “corrective action” was
instituted, and the process ulti-
mately resulted in the suspension
of Dr Canady’s privileges. Dr
Canady’s suit is a catalog of legal
theories that a practitioner can use
to challenge the actions of a hospi-
tal in denying privileges.

Legal remedies
The first legal theory is a claim
that the action of the hospital is a
violation of the Sherman Antitrust
Act: “Every contract…or conspir-
acy in restraint of trade…is
declared to be illegal.” (15 USC 
§1.) The argument is that a deci-
sion by a committee of peers
denying privileges to a practi-
tioner is equivalent to a group
boycott. The committee’s decision
denying privileges is an agreement
or “contract,” which by its very
nature restrains trade. Well,
maybe the case is not quite that
easy. There are some hurtles to be
overcome in bringing an antitrust
case. Among the first is the need
to show that the defendants had
some type of monopoly power.
For hospitals located in metropol-
itan areas, this is sometimes a dif-
ficult burden. Where it can be
met, the plaintiff still has to show
that the decision was based on
economic concerns. Under the so-
called “Rule of Reason,” some
agreements are acceptable even
though they may restrain trade. If
the hospital can establish that its
peer review group denied privi-
leges because of valid patient con-
cerns rather than a fear of compe-
tition, there will be no antitrust
violation. The court found merely
that Dr Canady had not proved his
antitrust case, specifically that any
of the surgeons were in direct eco-
nomic competition with him.
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Dr Canady also brought a claim
of economic misbehavior, an alle-
gation that the hospital violated a
provision of the District of
Columbia code prohibiting a hos-
pital from requiring that a physi-
cian be willing to send a certain
number of patients in order to be
considered for privileges. Dr
Canady claimed that the hospital
was upset because of his transfer
of patients out of the hospital, but
the court said that the record was
clear that the hospital’s concern
“was with the medical appropri-
ateness of transferring unstable
patients; with the volatile, hostile
and uncooperative way in which
Dr Canady dealt with the hospital
staff; and with its perception that
Dr Canady was improperly trans-
ferring patients in order to escape
[the] hospital’s appropriate med-
ical oversite.” 

A third cause of action was
breach of contract. Dr Canady
claimed that the hospital’s suspen-
sion of his ability to operate in
certain areas violated the contract
he entered into at the time he
went to work at the hospital. The
court dismissed this charge on the
grounds that there was no com-
pleted application for these privi-
leges, and while there was activity
that could have given rise to a
misunderstanding on the part of
Dr Canady, the hospital had not
engaged in activity that indicated
that it had agreed to give Dr
Canady these privileges. Although
the hospital’s bylaws contained a
provision that a physician would
be notified when privileges were
denied, the court found that the
absence of a completed applica-
tion did not trigger the protection
of the bylaws. 

Finally, Dr Canady claimed that
the hospital’s denial of his privi-
leges was equivalent to “tortious
interference with prospective

business advantage.” The hospital
defended its activities on the
ground that it was privileged and
immune from tort liability. Before
examining the hospital’s claim of
privilege, the court examined
whether Dr Canady had asserted
the basic elements of tortious
interference with business. These
basic elements were first that
there be damage resulting from
the tortious interference and sec-
ond that the tortious interference
must be intentional and willful,
calculated to cause damage, and
done with an unlawful purpose.
While there was sufficient evi-
dence in the case that the hospi-
tal’s actions denying privileges
had resulted in damage, there was
no evidence that the hospital had
applied its corrective action arbi-
trarily or capriciously or, in fact,
with anything but the proper
motive of attempting to protect
patients in the hospital. Thus, all
of the grounds brought by Dr
Canady were dismissed.

Due process
Even when CRNAs are not guar-
anteed “due process” by hospital
bylaws, the CRNA may still be
entitled to them. Under the US
Bill of Rights, governments may
not take property without due
process of law. “Due process”
requires a number of safeguards,
including the right to examine
witnesses and present evidence.
Hospitals not obligated to provide
“due process” by a bylaw provi-
sion may be obligated to provide it
because they are owned by a gov-
ernmental unit. However, the
“due process” protections can be
waived by contract or otherwise
unavailable. In the absence of an
express agreement it can be very
difficult to sustain a suit against a
hospital when privileges have
been denied.

In Randall v Buena Vista County
Hospital, (75 F. Supp. 2d 946,
Iowa, 1999), the court held that a
CRNA’s employment agreement
was terminable at will, and thus
he did not have a due process pro-
tected property interest despite
the fact that the hospital that
employed him was a public hospi-
tal. The court found that the con-
tract between the nurse anes-
thetist and the hospital took
precedence over the due process
with which a government is nor-
mally required to act.

In Ferraro v Board of Trustees of
Labette County Medical Center, (28
Fed. Appx., 899 (10th Circuit,
Kansas, 2001)), the US Court of
Appeals held that a nurse anes-
thetist working as an independent
contractor at a county hospital
was not entitled to the same relief
as an employee even when the
hospital finally provided him with
due process. Thus, even public
hospitals may not be obligated to
provide CRNAs with due process
and legal remedies in the absence
of contractual provisions. A
CRNA who has been denied privi-
leges may not have a right, at
least, not a right enforceable in
court, to be treated fairly, or even
to learn the reason why privileges
were denied.

Rights may be requested
contractually
Can anything be done to correct
this oversight? Even though
JCAHO standards or hospital
bylaws may not provide protection
for nurse anesthetists, there is no
reason why a nurse anesthetist can-
not seek similar protections. How-
ever, where these rights are not
guaranteed by bylaws, they must be
sought contractually. For example,
in this period of shortage it would
not be unreasonable for a nurse
anesthetist to pick and choose
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among employment opportunities
by preferring those hospitals that
were willing to treat the nurse anes-
thetist fairly with the same due
process protections that the hospi-
tal would give to physicians. Thus,
when submitting an application,
the nurse anesthetist could advise
the hospital that the application
was being submitted only on the
condition that he or she be treated
fairly and that if the hospital should
wish to deny privileges, the hospi-
tal must notify the nurse anes-
thetist, prior to the time of denial,
with an explanation, agree to pro-
vide a reason for any denial, and
provide the nurse anesthetist appli-
cant with a chance to present evi-
dence. [Preparing such a demand is
beyond the scope of this article, and
nurse anesthetists should seek the
advice of their own legal adviser.]

Some hospitals may well refuse
to consider applications under
these circumstances. They may
not be obligated to give the nurse
anesthetist due process and may
not wish to do so. However, at
least the nurse anesthetist would
know, in advance, where he or she
will be treated fairly and can
weigh this bit of information in
deciding whether or not to apply,
especially if there is more than 1
employment opportunity. There is
no assurance that this process will
result in privileges being granted,
but it may reduce the burden of
dealing with an unexplained
denial. In cases where the nurse
anesthetist was denied privileges
for unsubstantial reasons, the
nurse anesthetist would have a
much easier time providing the
explanation to future hospitals.

Future hospitals may feel much
more comfortable granting privi-
leges to a nurse anesthetist denied
privileges because there were
already too many anesthesia per-
sonnel than where a hospital gave
no reason at all.

Some nurse anesthetists may
find that none of the hospitals
offering employment would be
willing to make this commitment.
But even so, they would be no
worse off than they are now. And,
perhaps, this might encourage
hospitals to add the benefit of
being fair about the granting or
denial of privileges as a way of
competing for nurse anesthetists.
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